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Division that the Commissioners did not 
agree on. 

Again, I would go back to you are 
the interpreters of the law in whether 
someone has violated it or not.  If you vote 
and believe that a recommended audit 
finding of a violation of law is in fact not a 
violation of law, that needs to disappear 
from the Final Audit Report, because you 
decided there was no violation of the law.   

It is a -- it is a discredit and a 
discourtesy to the people being audited to 
have some interim report say well, we 
think you violated the law when in fact the 
people who are the auditors of this agency 
to make that decision say no, there was no 
violation of the law. 

CHAIRMAN WALTHER:  Thank 
you very much -- at this point.  Okay, Vice 
Chairman? 

VICE CHAIRMAN PETERSEN:  
Thank you, Mr. Chairman.  On the first 
panel this morning, we were talking about 
a recommendation that was given to us by 
Jan Baran regarding initial complaint 
processing.  He talked about that in 11 
CFR, Section 111.4, there are four 
additional criteria for a complaint that -- as 
the language says, that a complainant 
should conform to. 

These are discretionary at this 
time, but his recommendation was that 
these should be mandatory and this would 
serve as a filter at the outset so that 
frivolous complaints could be dealt with 
quickly so that they don't have to go 
through and go to an RTB vote, that they 
would be disposed of before even that time. 

I just wanted to pose to you, to all 
three of you if you wish, what you think 
about this recommendation and what other 
suggestions you might have for the 
Commission, what other tools we might 
want to consider using to at the threshold 
get rid of complaints that really have no 
merit to them whatsoever so that not only 
Commission resources, but respondent 
resources don't get wasted. 

MR. McGINLEY:  Maybe you 
could -- maybe you could summarize his 
comments since we didn't have the 
opportunity -- 

VICE CHAIRMAN PETERSEN:  
Let me just say, in addition to the -- in 
addition to the statutory requirements that 
they be filed by a person who believes a 

violation of FECA has occurred and while 
they're signed and sworn to and notarized, 
in 11 CFR, Section 111.4 it says that they 
should -- that they should clearly identify 
each person or entity who is alleged to have 
committed a violation of the -- if 
statements are not based upon personal 
knowledge, they should be accompanied by 
an identification of a source of information, 
that there should also be a clear and concise 
recitation of the facts which describe a 
violation of statute or regulation, and that it 
should be accompanied by any 
documentation supporting the facts alleged. 

As I mentioned, these are 
currently discretionary but not -- they're 
encouraged, but they're not mandatory.  
Mr. Baran said that if these were to become 
mandatory this would serve as an effective 
filter so that we could -- so that if a 
complaint didn't contain these elements, 
they would be returned to the complainant 
as not being a sufficient complaint before a 
General Counsel's report has to be prepared 
and before a respondent's counsel has to 
prepare a response and take the time and 
resources that are necessary. 

So I just wanted to throw that out 
and see what you think about that 
suggestion.  And as I mentioned, are there 
other suggestions you might have about 
other tools that the Commission might be 
able to use to -- even before we get to an 
RTB vote, are there are tools we could 
consider using to filter out frivolous 
complaints or ones that are just purely 
politically motivated and that really have 
no legal merit? 

MR. von SPAKOVSKY:  I think 
you should give serious consideration to 
doing that.  Some of the complaints that 
come in are based on somebody just 
reading a newspaper story and having spent 
the last couple of years dealing with 
reporters.  If a story -- if a reporter gets -- if 
50 percent of what's in a story is the truth, 
that's pretty good.  I think you should give 
serious consideration to that. 

Also quite frankly, we have 
certain ways in OGC -- 
 COMMISSIONER 
WEINTRAUB:  The reporters are laughing 
at you behind you.
 (Laughter.) 

MR. von SPAKOVSKY:  There 
are lawyers in OGC who deal with those 

complaints, but I think -- I think they have 
been -- that they are fearful of simply 
dismissing complaints that are clearly 
frivolous because they're afraid that the 
Commissioners may get upset.  I think they 
need to be empowered more to be able to 
do that. 

I'm not quite sure how you do that 
internally, but that's one of the keys to this. 

MR. ELIAS: This is -- I think 
adding those procedures are fine, but I 
think people would be able to jump through 
those hoops and you'd still have frivolous 
complaints.  To me the question of 
frivolous complaints is sort of the mirror 
image of how we settle cases and I don't 
know, having never worked at the FEC, 
what the internal process is.  

I mentioned maybe it's the 
appointment of a single Commissioner.  
But there has to be a way.  I mean, there 
has to be a way that some of these 
complaints I get, that someone in OGC or a 
single Commissioner or someone can, 
whether they contain those four elements or 
not, simply look at this and say you know 
what, this is not a -- this is going nowhere, 
so we're just going to dismiss this. We're 
just going to -- we're going to dismiss it off 
the top before we waste any time and 
energy on this. 

I think that the will to do that is 
more important than any regulatory change. 

MR. McGINLEY:  I would agree 
with that, but I'd half jokingly state maybe 
we should turn the complaint process into 
something similar to the advisory opinion 
request process, where you almost get the 
mini discovery before the advisory opinion 
is accepted.  Can you flesh out the facts 
here or what information do you have on 
this point that the Commission can 
consider and so that maybe those four 
points, if the staff is somehow empowered 
to send it back to the complainant and say 
well what else do you have here, I think 
may be a worthwhile exercise. 

I think it would save Commission 
resources and I also believe it would save 
the potential respondent's resources if 
somebody has just filed a complaint just to 
file a complaint and not alleged any true 
violations. 

VICE CHAIRMAN PETERSEN:  
Just one other brief question. I don't know 
if any of you were here on the prior panel. 
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Former Commissioner Mason, in speaking 
about requests for additional information, 
letters from RAD, raised the question that 
he didn't -- or raised the point that he didn't 
think that publicizing those letters really 
accomplished any purpose. 

I wanted to get your thoughts on 
that and also just your thoughts on the way 
-- in the comments that were filed by Mr. 
Elias and his colleagues raised the 
question, of concerns about some of the 
bases on which letters from the Reports 
Analysis Division have been sent.  So I 
wanted to give you that opportunity to talk 
about that general issue, but also the 
specific proposal about whether or not is 
there a purpose served by having these 
requests for additional information made 
public? 

MR. ELIAS:  Yeah.  Since I only 
wanted to come with a limited number of 
grievances, I didn't mention the RAD 
letters, but since you ask.  There is a 
somewhat ad hoc quality to them at times. 

I have noted over the years that at 
any given time if I advise a client to 
include the name of a candidate or not in a 
joint fundraising committee between a 
party and a candidate, I have a 50/50 shot 
of either getting the following.  You appear 
to be an authorized committee without the 
name of a candidate, or you appear to have 
included the name of the candidate 
improperly. 

So it appears that sometimes RAD 
does want them in, sometimes RAD doesn't 
want them in.  It kind of runs hot and cold. 
There is a -- there are times where you 
wind up talking to the Reports Analysis 
Division about why they are telling you to 
do something some way and you are left 
feeling unsatisfied. 

Yet one of the reasons why I file 
so many advisory opinion requests is 
because I believe very strongly that the six 
of you who sit before me who have been 
appointed by the President of the United 
States, confirmed by the United States 
Senate, and taken an oath to administer and 
uphold the Federal Election Campaign Act, 
have the statutory obligation and right to 
interpret the Act. 

That is not true for the folks who 
sit in RAD, just as it is not true for the 
folks who sit in the Audit Division.  In both 
cases, you get the impression sometimes 

that they have decreed in RAD that we will 
do it this way until we tell you to do it that 
way. 

I just wonder to what extent the 
Commission is voting on those decisions, 
because if they're not, then I think we have 
a problem.  If they are, then it would be 
nice to have that be some public 
acknowledgement of that.  But there is 
definitely -- there are definitely times 
where you're getting "advice" from RAD. 
Well, advice from RAD is nice except if 
you don't take their advice, you get a nasty 
letter in the public record and you get 
threatened with audit, which is on to the 
next phase of the process. 

So I do have concerns about that 
and think that there needs to be more 
Commission involvement in that. 

CHAIRMAN WALTHER:  Thank 
you. I'm going to move on if that's okay at 
this time.  Ms. Duncan? 

MS. DUNCAN:  Thank you, Mr. 
Chairman, and good afternoon to the panel.  
Mr. Elias, I wanted to explore a bit more 
with you about your recommendation or 
suggestion that the Office of General 
Counsel share more information from the 
investigative file before the probable cause 
to believe stage. 

There are some immediate 
concerns that come to my mind about 
sharing substantial or large -- substantial 
amounts or all of the information from the 
investigative files and they probably come 
to your mind as well.  Some have to do 
with confidentiality if we're dealing with 
multiple respondents.  Other concerns have 
to do with potentially diminishing the 
likelihood that other witnesses will 
cooperate or respond to our informal 
discovery requests or subpoenas. 

Other concerns that come to mind 
have to do with diminishing potentially the 
likelihood of interagency cooperation and I 
mean by that the Department of Justice 
sharing information with us if it's 
concerned that that information will then be 
shared with respondents. 

I don't imagine that you agree 
necessarily on the conclusion to this, but I 
wondered if you would agree that those 
kinds of concerns have to be balanced 
against your suggestion, valid suggestion I 
think, that some information might be 

shared from the investigative file before the 
probable cause stage? 

MR. ELIAS:  Absolutely.  I think 
I was responding to a question about 
depositions specifically and then took it 
somewhat broadly.  But obviously there are 
going to be constraints on you.  The most 
obvious one is I think the last one you 
mentioned where it's 6C material from the 
Department of Justice and there's some -- 
there's some restriction that it's under. 

My experience with matters 
before the FEC is that I rarely run across 
circumstances where that is -- where that's 
an issue.  But if it's an issue it's a genuine 
one.  Multiple respondents again, that is 
often times worked around because 
obviously often times the respondents are 
willing to consent to it. 

But there are certainly issues that 
have to be -- have to be addressed.  I think 
it's more of a mindset question than it is a 
question of an absolute rule. 

MS. DUNCAN:  Thank you.  Let 
me, if I may just ask --

CHAIRMAN WALTHER:  Sure. 
MS. DUNCAN: -- a question or 

two about the advisory opinion process. In 
your written comments, Mr. Bauer, you 
mentioned that --

MR. ELIAS:  Elias. 
MS. DUNCAN:  I'm sorry.  Did I 

call you Mr. Bauer twice? 
MR. ELIAS:  You did.  No, once. 
MS. DUNCAN:  Oh, just once.  

I'm sorry.   
MR. ELIAS:  It's okay.  I take it as 

a compliment. 
MS. DUNCAN: We like him too. 

We like --
MR. ELIAS: You like him better. 
MS. DUNCAN:  Some days we 

do.  
 (Laughter.) 

MR. ELIAS:  I believe that. 
MS. DUNCAN:  But today it's 

been pretty equal.  
MR. ELIAS:  Most -- 
MS. DUNCAN:  I do apologize.  I 

do apologize. You mentioned in your 
written comments what we call I guess the 
stalking horse AOs, these situations where 
advisory opinion requests are used as an 
offensive weapon against political 
adversaries and they're not potentially valid 
requests.  I just wanted to ask you and the 
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rest of the panel whether you think that is a 
-- how significant of a problem you think 
that is and if so, what can the Commission 
do to ferret out those kinds of potentially 
false requests and what should they do 
about them? 

MR. ELIAS:  I think it's an issue 
and I think it's frankly usually an issue that 
the Commission is aware of and makes --
because I have seen the Commission read 
them out when it chooses to do so and I 
have seen the Commission proceed where 
pretty much everyone in the room knows 
that's what's going on but there's been a 
decision made to let the process move 
forward. 

I don't think ferreting it out is 
particularly difficult.  It's usually fairly 
obvious to all what is going on.  It's just a 
question of whether or not the Commission 
decides that that's something that they wish 
to entertain or not.  I don't know what your 
perspective on this is. 

MR. McGINLEY:  I guess I agree 
with those comments.  I mean I don't think 
it's any type of widespread problem.  I do 
think that in those instances where it may 
be a possibility I think is pretty obvious on 
the face of the request what's happening 
there.  

But I do believe that in some 
instances it really does kind of answer 
some questions, although I do believe that 
the regulatory requirements for submitting 
a request do seem to provide some type of 
filter that the Commission can use to try 
and ferret out those types of situations. 

So I mean, it just can't be a 
hypothetical and it can't be a third-party 
request, et cetera.  So if you mechanically 
apply those criteria, I think you're probably 
going to be able to weed out most of those. 

MR. von SPAKOVSKY:  I don't 
have anything to add to that other than I 
don't think it's that big of a problem, but 
there's nothing really you can do about it.  I 
don't think there's any kind of rule you can 
formalize.  I think the Commissioners and 
General Counsel will just have to use your 
best judgment, discretion to try to weed 
those out. 

MS. DUNCAN:  One final 
question about the advisory opinion 
process.  The Perkins Coie comments also 
suggested that we might benefit from a 
publication of a transparent criteria for the 

completeness of requests.  I just wondered, 
particularly you Mr. Elias, because you 
may have had much more experience with 
this, we have -- we currently have a 
practice of OGC informally taking draft 
advisory opinion requests and speaking 
with requestors about those drafts before 
they’re even submitted as formal requests. 

I wondered if you could comment 
on whether you think that's helpful and 
whether you think that might potentially be 
a substitute for the publication of criteria 
for completeness or at least alleviates 
partially the need for that? 

MR. ELIAS:  Yeah, I think the 
reason for having the criteria is that as 
several of you have noted, not every 
advisory opinion comes before you from 
counsel who deals with you.  Reading the 
advisory opinion requests and the 
correspondence that you have, as I try to do 
for all advisory opinions, there is you can 
see that some people have an easier time 
navigating that process than others do. 

It just struck us as we put together 
these comments that it might -- it might 
aid, much like someone commented that 
well I know you can file these motions 
even though they're not in the rules.  Others 
will have a harder time knowing that.  It 
just struck us that it might aid the process 
to have those criteria spelled out.  It has not 
been a problem for us, but -- 

MS. DUNCAN:  Thank you. 
CHAIRMAN WALTHER:  Mr. 

Stoltz? 
MR. STOLTZ:  Thank you.  Mr. 

Elias, you and the auditors certainly have 
been on the opposite sides of a number of 
issues over the years and I guess it's no 
surprise we don't always agree.  

Do you think it would be helpful 
to people who go through the audit process 
to understand how many points along the 
way that the Commission actually does get 
involved, for example, the responses that 
are filed to exit conferences are made 
available to Commissioners, responses to 
the Interim Audit Reports are made 
available to Commissioners, the audit 
procedures are approved in advance? 

Is part of this a matter of just not 
enough information being out there? 

MR. ELIAS:  I don't -- with all 
due respect, I don't think it is.  Tom 
Josefiak sat down, I imagine 

metaphorically since I wasn't in the room, 
with a group of auditors in 2005, and 
explained that the Bush/Cheney Campaign 
had run 40-some odd million dollars worth 
of hybrid advertising. Now I have no 
doubt that at every stage in the process, the 
Commissioners were alerted that this was 
going on. 

But it was not until years later that 
Mr. Josefiak and the Bush/Cheney 
Campaign and the RNC had an opportunity 
to actually have the Commission vote on it, 
and even at that point, the finding was 
accepted by the Commission even though it 
was defeated by the Commission.  I just 
think that that is a tension that ultimately 
doesn't serve anyone well. 

I mean if the Commission's 
position was that splitting ads 50/50 is 
lawful, then that is something that would 
have benefited from an early determination, 
not a late one, and would have benefited 
from an audit report that did not reflect a 
finding, if in fact the Commission found -- 
six of them found that it was not a violation 
of law. 

So the fact that they have access 
to the information I don't think -- I don't 
think substantively addresses the concerns 
that I've expressed. 

MR. STOLTZ:  Thank you. 
MR. McGINLEY:  I would also 

agree with that because I think there's a 
difference between making available the 
subject of the audit's response or arguments 
that they're presenting to the auditors 
versus basically putting it before the 
Commission and giving that party an 
opportunity to address the questions that 
the Commission may have and also to 
explain some of the novel legal theories 
that seem to be popping up more and more 
in the audit process. 

I think that if the Commission is 
going to have this type of process at the 
probable cause phase in the enforcement 
matter in dealing with novel legal issues, I 
think because of the public nature of the 
audit process and the Final Audit Report, et 
cetera, that it would benefit the 
Commission to hear both sides of the issue 
especially where novel legal theories are 
presented in the audit process, such as 
hybrid ads or any others. 
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MR. ELIAS:  If I could just 
supplement my answer with just one final 
statement. 

MR. STOLTZ:  Please do. 
MR. ELIAS:  I also question, and 

I mentioned this a few times and I think it 
may have been viewed as rhetorical, but it's 
not really rhetorical.  I question whether or 
not the audit process ought to include that 
type of matter.  The fact is, the Democratic 
Party knew that George Bush was doing 
this.  If we believed it to be a violation of 
the law, we could have filed a complaint. 

Common Cause, the Center for 
Responsive Politics, they knew that the 
Bush Campaign was doing this.  If they 
believed it to be a violation of law, they 
could have filed a complaint.  Any citizen 
could have filed a complaint.  We just 
talked about frivolous complaints. 

It's not clear to me why in the 
context of an audit where I think most 
people again would be shocked, most 
people who have not been through it would 
be shocked to know how legally intensive 
these become.  It's not trying to find out 
whether or not the Bush/Cheney 
Campaign's treasurer stole money. It's not 
trying to figure out whether or not the 
Bush/Cheney Campaign really had 623 
computers that they said they had, which is 
what I think most people envision an audit 
being. 

It is these audits wind up quickly 
diverting off of audits and into questions 
like, are hybrid ads legal or not, and it 
strikes me that there is a separate track if 
there are concerns about those kinds of 
issues to be handled, but they ought not to 
be central to audits.  But that's again, that's 
just another point. 

CHAIRMAN WALTHER:  Thank 
you very much.  I think we've been through 
those hybrid ads ad nauseam and that's a 
very difficult question on how to balance 
the independence of the auditor with the 
opinion of the Office of General Counsel 
and then come to us for hopefully a 
resolution, which has been very difficult 
for us in that particular case. 

It took a lot of hard thinking is the 
best way to work that one out.  Do you 
have any other questions? 

MR. STOLTZ:  No. 
 CHAIRMAN WALTHER: 
Because I have a couple.  I've been 

troubled by the constant view that in the 
early stage of the complaint how to resolve 
cases that cry out for perhaps dismissal and 
perhaps not for earlier attention at the very 
least.  You can file a motion to dismiss, 
what is it, a 12(b) motion, when there's no 
other facts?  Just -- claim, premature relief 
can be granted or the equivalent of FEC 
jargon, or is it akin to summary judgment 
or what? 

Because we haven't even started 
the investigative stage yet, so it's an 
awkward procedure in which you entertain 
the motion to include the Commission.  On 
the other hand, sometimes you know it 
when you see it.  This is a case that needs 
to probably get dumped, but if you don't 
know exactly why and at least you want to 
make sure you have done a modicum of 
investigation. 

But I'm wondering if some kind of 
a summary jurisdiction procedure or 
summary procedure might work in a given 
case, whether it's ADR or some other to 
bring this  to a more quick resolution.  Do 
you have any thoughts on that, that rather 
than run through the gamut of our usual 
procedures for the important cases whereby 
there could be some kind of informal 
discovery to verify a few facts, or not, if 
the law makes any kind of intelligent 
judgment as to where the case ought to go 
through some kind of a structure that might 
just work in other cases like that? 

Any comment?  Mr. Elias? 
MR. ELIAS:  I -- 
CHAIRMAN WALTHER:  I 

know you want to work this out, figure out 
how to do this, but procedurally makes a 
difficult situation when there's not much 
investigation, somebody who's kind of an 
amateur files kind of a defective complaint, 
but on the other hand, you know it would 
have been done right by Mr. Elias or 
others.  It would have been done right and 
the other elements of the violation would 
have been in there. 

MR. ELIAS: Like I said, I keep -- 
I keep being drawn back to my sense, 
having never worked at the Commission, 
that it is -- it's not necessarily something 
that gets fixed in the rules.  It's something 
that gets fixed in the sort of the role or the 
attentiveness. I mean, I think that there are, 
as you say, a number of these that you 
know it when you see it and the question is, 

is someone going to be empowered to 
know it when they see it? 

If that's the case, then I think you 
will solve a lot of problems.  You won't 
solve all of them, but you will solve a lot of 
-- you'll solve a lot of problems.   

The question is right now, who is 
that person? Who is -- my sense is that a 
complaint gets filed and I don't know if it's 
Jeff Jordan.  It used to be Jeff Jordan -- is it 
still Jeff Jordan? Okay. 
 COMMISSIONER 
WEINTRAUB:  He's right behind you. 

MR. ELIAS: Takes it and sends it 
out and then it goes into a pile and it sits in 
that pile for some period of time until it's 
activated, reviewed by someone.  The 
question is, is there -- whether it is Mr. 
Jordan or someone else who has the 
authority to look at this and say you know 
what, this is just -- this is just nothing and 
we ought to just move this summarily.  I 
think it's just the will to do that. 

CHAIRMAN WALTHER:  Ms. 
Duncan and then it will be the end of our 
discussion.  

MS. DUNCAN:  This is actually 
not a question, but just to shed some more 
light on the process and that it entails more 
than putting something in a pile and 
waiting, and that is that we do have a pretty 
detailed process for the review of 
complaints as they come in. We review 
them according to the regulatory criteria 
that the vice chairman has talked about in 
some of his questions. 

Those criteria are not applied in a 
mandatory fashion, but we do review them 
against those criteria and a great number of 
pieces of paper that come into the door 
don't meet the minimum qualifications for 
a complaint and they are handled 
appropriately and not as a complaint. 

MR. ELIAS: No, I wasn't --
MS. DUNCAN: I know and I 

wasn't -- I just wanted to make sure, I 
wasn't suggesting that you were suggesting 
something wrong about it, but just to get 
information on the record about the process 
and the fact that there are a good number of 
things that purport to be complaints that we 
actually don't treat as complaints and then 
that doesn't actually even take into account 
those things that are made complaints, but 
then are dismissed at the recommendation 
of Counsel’s office because of the fact that 
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they are low rated under our EPS system or 
they -- or they are -- or the Commission 
finds no RTB at our recommendation as 
well. 

MR. ELIAS:  See, I guess that's -- 
I guess that's what I'm -- that's the point 
that I'm getting at and maybe I stated too 
colloquially.  It is at the rating system 
phase stage that it seems to me that more 
than setting up a new process, it is 
empowering that if something meets a 
certain place in the rating, it just does.  I 
mean, it just quickly -- we may dismiss 
some that were meritorious, but we're just 
going to -- we're just going to make a 
determination that someone's going to be 
able to rate say X, whatever -- you know, 
rates a seven, whatever it is. 

And then it can move out the door 
and the Commission won't second guess it 
and this Commissioner won't spend a lot of 
time revisiting it and I think that that's 
probably more practical than setting up a 
new standard for summary judgment or 
dismissal.
 CHAIRMAN WALTHER: 
Unfortunately, our time is up.  Some ad 
hoc buzzer here.  

MR. von SPAKOVSKY: Do you 
want a quick answer on that or not? 

CHAIRMAN WALTHER:  Real 
quick, sure. 

MR. von SPAKOVSKY: Okay. 
The problem is, and I think the way you 
could solve it is, look your problem is the 
statute.  The statute requires you to send a 
complaint to the target of the investigation, 
the respondent, even if -- as soon as it 
comes in, you say it's frivolous. 

I think you could solve that 
problem by setting up a procedure so that if 
OGC thinks that a matter is frivolous and 
they quickly send a notice up to the 
Commissioners saying, we've gotten these 
five complaints, these two we believe are 
frivolous, you know, one paragraph 
summary of why, if none of you raise an 
objection, then when OGC sends the 
complaint to the respondent, they can put 
in the letter, by statute we're required to 
send you a copy of this complaint, but we 
want -- you should know that we believe 
it's frivolous and we intend -- we're going 
to dismiss it.   

The point of that is that even if 
you think it's frivolous and then it comes 

in, when you send it to the respondent, 
they're going to have to hire Marc or Bill 
and spend the damn money to put up a 
response to it and wasting time and 
resources. 

If you tell them it's frivolous, 
we're going to dismiss it, then they can 
send you a short one-sentence response 
saying thank you very much and they don't 
have to spend the time and money to do it. 
That's one way of getting these out of -- it 
gets around the statute. 

CHAIRMAN WALTHER:  I 
missed a little bit of the comment -- 
comments because I was looking for the 
statute.  In 437(g) it says, before the 
Commission votes -- on the complaint, 
other than the vote to dismiss, any persons 
so notified shall have the opportunity to 
demonstrate in writing to the Commission 
within 15 days after the -- after notification 
that no action should be taken against this 
person on the basis for a complaint.  
Technically it does imply that we can rule 
immediately to dismiss just like that on any 
given case. 

MR. von SPAKOVSKY:  I 
acknowledge that, but I'm not sure that 
given the internal processes here that you 
all could get it in front of you at a meeting 
at the executive session to do that vote 
within 15 days.  And so a way of doing it I 
think is the procedure that I just identified. 

CHAIRMAN WALTHER:  I 
understand.  Ms. Terzaken, did you have 
any questions; it looks like you might 
have? 

MS. TERZAKEN: No. 
CHAIRMAN WALTHER:  Okay. 

Well, thank you very much. This has been 
really informative. Thanks everyone for 
being here today. 

(A brief recess was taken.) 

CHAIRMAN WALTHER:  We'll 
begin again. We're 15 minutes behind 
schedule so that won't detract from the 
other time we have, but -- we'll be asking 
each of you to make your opening 
comments from five to ten minutes, not 
more, and then Commissioners will have 
truncated questions and to the extent there's 
time at the end, there hasn't really been 
any, but then we can open it up a little 
more for a period of discussion. 

As it turns out, pretty much by the 
time we're through with everybody, we're 
always at the end of the time. 

So to begin, we have Brian G. 
Svoboda, Lawrence E. Gold and Robert K. 
Kelner.  Thank you all very much for being 
here.  Your comments were very, very 
interesting so we look forward to hearing 
what each of you has to say.  We'll start 
alphabetically with Mr. Gold.  They have 
opposite --  Mr. Gold, please begin. 

MR. GOLD: Thank you, Mr. 
Chairman.  I appreciate the opportunity to 
appear this afternoon.  I appear in two 
capacities, one as associate General 
Counsel for the AFL-CIO and the other as 
of counsel to Lichtman Trister & Ross, 
where I represent a number of 
organizations that have business before the 
Commission, have been -- are regulated by 
the Commission and have had experience 
in enforcement proceedings, audits and 
other matters. 

This is a very important 
undertaking and I appreciate that it has 
begun and really does merit a 
commensurate process, I think, of public 
comment and participation and very 
carefully considered Commission review.  

As I said in previous writings, I 
think the notice and comment and hearing 
schedule that was announced here was 
rather abrupt given the scope of what is 
being undertaken and the timing was 
unfortunate, overlapping with the holidays 
and the like, at a time when there was 
really no externally imposed time table that 
the Commission had to respond to. 
 CHAIRMAN WALTHER: 
Forgive me for interrupting.  We did decide 
to extend the comment period to February 
18.  Were you about to say that? I didn't 
know if you had heard that. 

MR. GOLD:  No.  Thank you.  I 
just heard that on the break and I appreciate 
that and I was going to say I think that's a 
good move and will give others and me an 
opportunity to provide, I think, more 
considered analyses of some of the things 
you're inquiring into. 

I hope it also presages some 
additional hearings, opportunities, more 
focused hearings perhaps on particular 
issues that are of particular concern or that 
you really do intend to take action about in 
order to focus and give you more precise 
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information and feedback about the 
Commission's operations. 

Then I hope you will use policy 
statements or rulemaking as appropriate in 
order to explicate new standards and 
explain changes in procedures as a result of 
this process.  If at all possible, I would 
suggest that you aim to complete that 
process this year during 2009, before we're 
into another election year.  As former 
Commissioner Mason noted in his 
comments, I think you should make 
changes as you go along, implement as you 
go along, rather than wait to the end of 
some process. 

My written comments submitted 
make a number of recommendations, 
admittedly without much, if any, 
explanation due to the time constraints that 
I was under.  What I address in just these 
opening comments very briefly are two 
topics and then I certainly look forward to 
responding to questions about anything that 
I've submitted or anything at all pertaining 
to the notice that issued last month. 

The two areas I'd like to comment 
on briefly are the reason to believe process 
and Reports Analysis Division.  RTB is the 
critical juncture in the enforcement process. 
If it issues, that's the first time a respondent 
gets notice of the Commission's legal 
thinking and understanding or analysis of 
the facts that have been presented, and it's 
inevitably accompanied of course by a 
subpoena, often a very broad one seeking 
documents and sworn answers to written 
questions. 

So one of the most important 
issues there is, is what is the standard?  The 
statute of course says that the standard at 
the RTB stage is reason to believe that a 
person has committed or is about to 
commit a violation of the Act and the 
Commission has in several enforcement 
cases, explicated what that means. 

I would refer the Commission to a 
Statement of Reasons issued by all six 
Commissioners at the time in MUR 5141 in 
2002.  It stated, to summarize, that the 
Commission finding requires an 
affirmative vote of four of its members and 
is proper only if the complaint sets forth 
sufficient specific facts which, if proven 
true, would constitute a violation of the act. 

A complainant's unwarranted legal 
conclusions from asserted facts would not 

be accepted as true and unless based on a 
complainant's personal knowledge, a 
source of information reasonably giving 
rise to a belief in the truth of the allegations 
must be identified. 

The statement of policy that the 
Commission issued a year ago March 
purports in some respects, I think, to 
broaden what the six Commissioners 
unanimously stated just a few years before. 
That statement said that the Commission 
had found reason to believe in cases where 
the available evidence in the matter is at 
least sufficient to warrant conducting an 
investigation and where the seriousness of 
the alleged violation warrants either further 
investigation or immediate conciliation. 

I think that may be an apparently 
settled but important change.  It is not a 
reason to investigate standard unless 
Congress changes the statute and I think 
that's really very important. 

I believe at the RTB stage the 
Commission should find either reason to 
believe and then initiate investigation 
reasonably and then conciliate or dismiss 
for prudential reasons or find no RTB.  The 
one thing in that policy statement last year 
that I think really does capture the meaning 
of the RTB standard is the description of 
what a no reason to believe finding means.  
There are three examples, which I won't 
quote here, but they're on page 12546 of 
the Federal Register. 

The -- I guess one thing I would 
suggest, that there should not be 
admonishments issued at the time of a 
reason to believe finding.  There should be 
no adverse finding at reason to believe that 
closes the case.  I think that is -- does not 
respect the due process rights of a 
respondent in the proceeding. 

By the same token, just a few 
other points about RTB. I think 
complainants should be held very strictly to 
the obligation in the regulations to clearly 
identify respondents in a case under 
111.4(d)(1).  Only the Commission itself 
and not the Office of General Counsel 
should be able to add respondents at that 
stage and by the four votes required, as in 
other matters, and a respondent should 
never be advised for the first time that it is 
a respondent by receiving an RTB finding, 
and that's a circumstance that I've 
experienced as counsel. 

Secondly, I think the Commission 
should formalize the motion for 
reconsideration process regarding RTBs, as 
several commenters have suggested. 
Finally, I believe it would be important to 
improve the motion to quash process.  As I 
said, when a subpoena issues, it is well 
after the race is in investigation and in my 
experience, subpoenas are often really 
incredibly broad, going way beyond the 
four corners of a complaint, the RTB 
finding and anything that's reasonably 
related to it. 

I've been in a position to file a 
motion to quash.  They're always denied 
and from what I know from others is I 
think they are always denied or virtually 
always denied. 

I think there should be an 
opportunity in appropriate cases for the 
respondent to present argument before the 
Commission on a motion to quash.  The 
Commission ought to issue a reasoned 
decision on a motion to quash rather than 
have the Office of General Counsel, which 
is really an adversary party, inform the 
respondent that the motion has been 
denied.  I think a fresh look ought to be 
taken at the discovery that is initiated with 
an RTB to make sure that it is 
commensurate with the complaint and the 
RTB finding. 

On the Reports Analysis Division, 
in his comments, former Commissioner 
von Spakovsky said that "there's very little 
supervision by the Commissioners of 
RAD's activities."  I don't know how true 
that is, but it seems to me that it shows in 
the way that RAD operates. 

I think it's very important to give 
RAD a complete and critical review.  It is 
the one Commission office that every 
regulated committee deals with and for 
them, in many respects, RAD is the public 
face of the Commission because that's the 
point where they have contact with the 
Commission regularly in filing their reports 
and getting feedback from them. 

But I find RAD to be a very 
frustrating and inscrutable office.  There is 
inadequate opportunity for informed 
engagement with analysts.  There is a 
presumption often that every contact with 
RAD -- presumption on their part -- that 
every contact has to be on the record and 
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there's a reluctance to give advice and 
feedback. 

The letters are often opaquely, 
alarmingly and poorly written and I think 
especially intimidating for committees that 
do not have regular counsel.  They often do 
not identify the entries and reports that are 
at issue.  They assert standards and 
requirements that are not found anywhere 
else in the Commission's regulations or 
formal guidance. 

They sometimes suddenly assert 
positions about entries and manners of 
description that have never previously been 
advanced, even where a committee has 
done it the same way for years. And 
perhaps worst of all, they never 
substantively, I mean never, in my 
experience anyway, substantively respond 
to a legal objection or a legitimate legal 
contention that is raised objecting to a 
requirement or a request or a position that's 
asserted in an RFAI.  

Either they ignore it and just don't 
pursue the matter or they will ignore it and 
rather robotically repeat the same request in 
a subsequent RFAI regarding a subsequent 
report without regard and without any 
notice at all that you have an intervening, 
carefully considered position to express to 
them. 

CHAIRMAN WALTHER:  Mr. 
Gold your time is close to up. 

MR. GOLD: Okay, I just have 
one more point, that is that I think OGC 
should be engaged when there is a legal 
objection or a legal contention raised in 
response to an RFAI and OGC should 
engage, at least informally, with the 
committee at that point and there ought to 
be a substantive response in writing to any 
kind of legal objection. 

I think what this speaks is that the 
Commission ought to really take another 
look at the standards for these reports, 
perhaps have a running of frequently asked 
questions portion on the website.  And 
certainly, and final point, is that there 
should be no referrals from RAD to 
enforcement without notice to the 
committee and some opportunity for the 
committee to be engaged.  Thank you. 

CHAIRMAN WALTHER:  Thank 
you very much.  Mr. Kelner? 

MR. KELNER:  Chairman 
Walther, I appreciate this opportunity to 

testify.  As others have said today, I 
commend the Commission for holding this 
hearing and taking a critical look at its own 
procedures. 

I think it's fair to say that the FEC 
is the most criticized, vilified and 
misunderstood of all federal agencies, with 
the probable exception of the IRS.  As you 
know all too well, there is a constant 
drumbeat of vitriol directed at this agency 
from the editorial pages of major national 
newspapers, from self-described 
government reform groups and from 
partisan political forces. 

The usual critique is that the 
agency is paralyzed by partisanship, 
unwilling or unable to apply the law 
without regard to its partisan effect.  I don't 
subscribe to this critique, as I think it 
misstates ideological conflicts rooted in 
serious disagreements about the scope of 
the First Amendment from your 
partisanship, but I do believe that the 
Commission's sometimes opaque -- a word 
we've heard several times today -- and 
unpredictable approach to its mission 
underlines public confidence and 
empowers the Commission's bitterest 
critics. 

The Commission could do much 
to blunt the public criticism by revamping 
its procedures so as to enhance due process 
protections for respondents and to increase 
the transparency of its decision-making, 
while at the same time strengthening 
penalties for the most serious violations of 
the Federal Election Campaign Act.  I have 
some specific suggestions. 

First, it is time that the 
Commission lifted the veil of secrecy that 
has for so long shrouded the process by 
which the Commission determines the fines 
that are to be imposed in the enforcement 
cases.  For years practitioners have been 
pondering how the Commission comes up 
with its initial assessment of penalties. 
There appears to outsiders to be little 
rhyme or reason to these assessments.  
They sometimes seem to be influenced by 
relative factors such as the size or 
prominence of the respondent or the 
respondent's reputational or political 
vulnerability than by objective quantifiable 
factors. 

Penalties in like cases do not 
always appear to be consistent.  Moreover, 

because the Commission treats its 
guidelines for making penalty assessments 
as a state secret, the incentives for 
regulated committees and corporations to 
self-disclose violations where self-
disclosure is not required by law, are 
greatly reduced.  This is so because if a 
respondent cannot assess with reasonable 
confidence the level of fine that it will 
receive upon making a self-disclosure, it 
will often decide not to self-disclose. 

The Commission later -- a few 
years ago to formulate a policy statement 
on public -- on voluntary disclosures, 
promising a 25 to 75 percent reduction in 
fines for those who self-disclose.  I'd be 
curious to learn how much of an uptick you 
actually saw in self-disclosures.  I suspect 
not much, because what good is a 75 
percent reduction in my fine if I can't tell in 
advance what dollar figure the Commission 
will be starting from? 

If the Commission is free simply 
to ratchet up the initial assessment so as to 
offset the promised reduction, then the 
incentive to self-disclose under the new 
policy ends up being meaningless.  

Other federal agencies understand 
this fundamental logic.  Numerous 
agencies have published their guidelines 
for determining penalties.  Details are 
provided in my written testimony, but 
examples include the Export 
Administration, OFAC, the Nuclear 
Regulatory Commission, the Office of the 
Controller of the Currency, the EPA and 
actually just the other day, U.S. Customs 
and Border Protection, which now has its 
own method of determining penalties. 

It is sometimes said that if the 
FEC were to open up the black box and 
reveal how it determines penalties, bad 
actors would be able to calculate their 
likely penalties and simply figure it into the 
cost of doing business.  But such conscious 
dealing of the system would open the 
respondent to a charge that he acted 
knowingly and willfully, triggering a 
possible criminal prosecution, which is a 
pretty strong deterrent. 

Moreover, if it's felt that 
transparently informing the public of the 
penalties that it faces provided in FECA 
would result in insufficient deterrence, then 
the solution is to stiffen the penalties, not to 
conceal them from public view. 
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If you need statutory authority to 
stiffen penalties, then seek it.  But the 
penalty regime itself must be transparent, 
coherent and predictable both for reasons 
of fundamental fairness and to ensure that 
the agency is viewed as effective. 

The Commission's current 
approach of shrouding the penalty process 
in mystery encourages the public to suspect 
that the Commission actually has no idea 
how it calculates penalties, that the 
penalties are plucked from thin air based on 
what the Commission thinks it can achieve 
rather than based on identifiable law. 

This is just the sort of thing that 
undermines public confidence and makes 
some critics think that the FEC is a quasi-
political organization where penalties are 
handed out in a smoke-filled room guided 
by politics, not by law.  I don't believe 
that's the case, but the public can't be 
faulted for drawing that inference from the 
Commission's reluctance to explain its own 
procedures. 

Second, and relatedly, the 
Commission should abandon its current 
practice of using the early stages of the 
process to make findings of knowing and 
willful intent.  I don't believe that at the 
RTB stage it is ever appropriate -- 

CHAIRMAN WALTHER:  Mr. 
Kelner, I'm going to remind you to cease 
quickly and then -- one more comment -- --
questions. 

MR. KELNER:  Okay, if I could 
make one more point with respect to the 
DOJ's comments submitted to the FEC.  I 
don't believe that anything in a bipartisan 
campaign or format necessitates changes to 
the relationship between DOJ and the FEC. 
BCRA did stiffen penalties, but Congress 
took no action to change the concurrent 
jurisdiction of the agencies or the relation 
of the two agencies and I would refer you 
for analogy to the relationship between the 
Securities and Exchange Commission and 
the DOJ, which is actually quite similar to 
the current relationship between the FEC 
and the DOJ. 

In the case of SEC investigations, 
sometimes the SEC refers matters to 
Justice, sometimes not.  Sometimes they do 
investigations jointly if SEC approves it, 
sometimes not.  I believe that's the 
arrangement in effect the FEC has now and 

I believe it's an appropriate arrangement to 
continue.
 Thank you very much. 

CHAIRMAN WALTHER:  Thank 
you very much.  Mr. Svoboda? 

MR. SVOBODA:  Thank you 
very much, Commissioner, and thank you 
also to the staff who helped put this 
together.  I'm very -- I think it's a good idea 
that the Commission chose to do this today. 
I think it's good, irrespective of how well or 
how poorly you think the procedures are 
working, from time to time to just kind of 
towel off and take a look with some 
distance at what you've been working with 
these past several years and see if it's 
working exactly the way that you would 
like it to work and the way in fact I think 
everybody intended when the Act was 
written and when the rules were written. 

So with that perspective in mind, I 
thought I would relay just a few 
observations on some of the expectations 
that practitioners like myself and people 
like our clients I think tend to have of the 
agency and its procedures and as 
touchstones, if you will, for evaluating just 
how well or how poorly we're doing.  
Hopefully these are expectations I think 
that everybody in the room would share to 
some degree, but they're useful touchstones 
perhaps to evaluate how we're doing. 

The first expectation I think my 
clients and a lawyer like me would have is 
that they would have the chance to be heard 
by the Commission before something bad 
happens to them at the agency level.  The 
process, at least the enforcement process, is 
structured so that that happens, as is the 
audit process and as are other processes in 
the agency. 

But it doesn't always work quite 
that way in practice and I think it's worth 
devoting some sustained thought to those 
instances where perhaps it doesn't.  So for 
example, there are times when an entity, a 
political committee, a person, may get a 
letter from the Commission informing them 
that through the exercise of supervisory 
responsibilities, the Commission's found 
reason to believe that a violation has 
occurred and extending them the 
opportunity to settle at what I am sure is a 
low, low bargain price, discounted as Rob 
Kelner observed, from somewhere.

 CHAIRMAN WALTHER: 
Sounds like you've heard that a few times. 

MR. SVOBODA:  It has and did 
happen a few times.  That shouldn't be a 
respondent's first interaction with the 
agency.  If there is an assertion that 
somebody has violated the law, the person 
has, I think, ought to have the ability to say 
in the first instance why that isn't so.  I 
mean, to explain why the complaint, if you 
will, is deficient as a matter of law or as a 
matter of fact. 

So there are those blind spots that 
happen from time to time in the 
enforcement process.  They happen also 
from time to time in the audit process, not 
so much at the early stages, because the 
audit process works rather well in terms of 
having informal and direct contact between  
committee representatives and the auditors 
on the ground, so if you ever want quality 
time with your government, the audit 
process is certainly the way to go. 

But particularly at the moment 
when the matter is just teed up to the 
Commission for final decision, that 
moment when the Final Audit Report is put 
on a Commission agenda or put on the 
public record, there are moments, for 
example, where a finding may emerge 
between the Interim Audit Report stage and 
the Final Audit Report stage where the 
finding's significantly different or there's a 
significant legal issue involved and then 
you're counsel to a respondent that is 
looking down the barrel of potentially 
hundreds of thousands of dollars, or if not 
millions of dollars, in potential liability, 
you want to scream to someone and say, 
stop, wait, can we figure out -- you know, 
can we talk this through? 

But the process, and here I'm 
careful to say the process doesn't lend itself 
as neatly to that.  The process is designed 
basically to operate in stages where 
comments are funneled to the staff and 
ultimately to the Commission and doesn't 
lend itself as well to the -- sort of these 
significant issues at the 11th hour. 

So that's the first broad 
expectation I guess that my clients and the 
people like me would tend to have, which 
is, will we have a chance to be heard before 
something bad happens to us? 

The second is the expectation that 
we would be able to present our arguments 
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to the Commission, directly to the 
Commission with the confidence that we'll 
be -- we'll be heard.  Now informally, the 
agency works rather well, I think, in that 
regard.  I mean, I get the sense as a 
practitioner that when I submit a brief of 
significance in the matter that that brief is 
made available to Commissioners and that 
Commissioners read it and that 
Commissioners react to it as they react to 
it, but that there's some cognizance that is 
there. 

So I came to you not with a 
complaint, that somehow information is 
withheld from the Commission or the 
Commission lacks an adequate factual 
basis to see the arguments.  But it's 
important to know that the process is not 
structured so that that is indeed even 
supposed to happen. 

Again, the process is structured so 
that practitioners like myself and the 
respondents whom we represent deal in the 
first instance with interlocutors, if you will, 
who are presenting and relaying our 
position to the Commission. And often 
times these interlocutors, not because 
they're bad people and not because they're 
taking bad positions, are propounding 
positions that are quite different than ours.  
They disagree with our positions. 

So would it perhaps be more 
appropriate for the Commission to have a 
process where at least formally you're 
guaranteed at certain stages of the process 
the ability to file a brief directly with the 
Commission that's read directly by 
Commissioners? 

The third broad expectation, that 
the enforcement process, when you're 
facing a MUR, when you're a respondent in 
a MUR, is not going to be conducted 
through the back door, if you will.  
Because the Commission has different 
divisions and because they do different 
things, there are moments from time to 
time where these different divisions may be 
active in the same transaction or the same 
legal issue. 

So you may have a client, for 
example, who is a respondent in a MUR 
and at the same time, that client has been 
selected for audit in that same election 
cycle, and so these same legal issues are 
being dealt with in two different forums at 
the same time, and that can create some 

moments of supreme awkwardness, I 
would imagine, for the agency and 
certainly for the respondents because it 
places additional burdens in terms of 
protecting our confidentiality rights on the 
Act -- under the Act.  I mean a MUR 
process is confidential until it's concluded, 
but an audit process of course is public 
when it is concluded. 

It can intersect also from time to 
time with RAD, which may be issuing 
guidance on these very same questions that 
are a point of very wide dispute in a MUR.  
So the Commission, and it's a rare event, 
but it happens often enough that the 
Commission should devote some attention 
to it, at least to manage this process of 
making sure that the enforcement process is 
top dog, if you will, in terms of making 
sure that respondents are having their rights 
protected and having the issue surfaced and 
resolved in the way that they ought to be 
entitled to through the protections of that 
process. 

Then the last expectation I think 
that my clients and practitioners like I 
would have is that we're able to understand 
why the Commission did what it did.  I 
talked a moment ago about the fact, for 
example, that we submit briefs in 
enforcement matters to the General 
Counsel, they're relayed to the Commission 
and then at some time we see a General 
Counsel's factual and legal analysis that 
discusses it. 

One of the things though that has 
always struck me as odd is that the factual 
and legal analysis, and I think it's because 
of the expectations the Commission sets for 
the General Counsel, are they're styled as 
dispassionate understandings or 
dispassionate statements of what the law is 
and they seldom if ever engage directly the 
arguments that counsel may make in a case. 

So you may have a MUR, for 
example, with an immensely complicated 
legal question like who is a political 
committee, what is or isn't major purpose? 
What is or isn't express advocacy? And 
you may have a firm like -- like our firm 
that submits a brief that argues these -- that 
makes the arguments on these legal issues 
in great detail and then you'll see a General 
Counsel's report or factual and legal 
analysis that it's as if the brief had never 

been submitted, the legal arguments are not 
engaged, they're not dealt with. 

I think frankly it's because there's 
not an expectation that they ought to be 
dealt with because of the architecture of 
how the process is devised and the fact that 
basically the Commission is being 
presented at the end of the day 
dispassionately with an analysis of the 
issues in the case. 

It would be helpful to the 
transparency of the process for 
practitioners like myself and our clients to 
be able to see that our arguments were 
read, that they were agreed with or 
disagreed with and why they were 
disagreed with, if in fact they were.  It may 
be that there's something we hadn't thought 
of before.  I'd like to think that's not the 
case, but it would be nice to see that in the 
process. 

So those are just some basic 
expectations that guide at least my thinking 
as the Commission has this hearing and I 
appreciate your hearing from the last 
witness on the last panel of the first day.  
It's a daunting task and heavy 
responsibility.  Thank you. 

CHAIRMAN WALTHER:  Thank 
you very much.  Commissioner Bauerly, 
any questions? 

COMMISSIONER BAUERLY:  
It's random selection here.  I'm used to my 
colleagues on the end -- 

CHAIRMAN WALTHER:  -- 
COMMISSIONER BAUERLY:  

The chairman is entitled to keep us all on 
our toes; I appreciate that.  I -- we talked 
earlier in the day about appropriate places 
for opportunities to be heard and we sort of 
get slightly different versions from each 
witness depending on who is addressing 
the issue and in an effort to sort of get as 
broad of a perspective as possible, I'd like 
to hear your perspectives on the stages for 
some of these things. 

I think, Mr. Svoboda, you said in 
an audit context you think at that final audit 
hearing it would be the appropriate place.  I 
was wondering if any of the other panelists 
-- and if you'd like to expand on that, I'd 
appreciate it.  Because I think -- I think we 
all share the view that we certainly should 
try to find ways for people to have more 
opportunities to be heard, but finding that 
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place in time in the process is an important 
consideration. 

So we want to make sure we're 
getting that right if we do adopt some sort 
of pilot program or something like that.  So 
I'd be interested in your comments on the 
point in time in an audit process where that 
would be most useful to either -- to the 
respondents and to the process. 

MR. SVOBODA:  Thank you, 
Commissioner.  I came into the room 
actually as the last panel was beginning to 
touch on this subject.  I heard Mr. Stoltz 
and Mr. Elias' colloquy about the 
information that the audit staff does 
produce to the Commission during the 
process from time to time. 

So for example, I heard Mr. Stoltz 
say that the Interim Audit response is 
provided to Commissioners as well as other 
materials in the process.  I think that's 
good.  I'd like to be able to know as a 
practitioner and tell my client with 
certainty that those -- that those documents, 
the Interim Audit response and other 
significant documents made available in 
the audit on legal issues, are in fact being 
presented to the Commission. 

I think it would be worth perhaps 
looking at the rules and in particular the 
limits on ex parte communications, which 
are quite broadly drawn at present, to see if 
there is not perhaps an opportunity 
formally and transparently and with the 
awareness of everybody on the 
Commission and ultimately on the public 
record, but to make those sorts of 
presentations available directly to the 
Commission. 

To answer your question directly, 
I think there's -- 

COMMISSIONER BAUERLY:  
Can I just interrupt you for a second, 
because I want to make sure I understand? 
You're talking about the written 
submissions?  Because you said -- you say 
directly, but I think Commissioner 
Weintraub mentioned earlier in the day, we 
get to see the -- it's not -- we don't only get 
the staff of this agency's view of the matter.  
We see it directly, so I'm just trying to 
make sure I understand what extra you are 
looking for? 

MR. SVOBODA:  You may see it 
directly.  We can never know for sure that 
you have in fact seen it directly. 

COMMISSIONER BAUERLY:  
Well, and you're going to have to take my 
word for it that I read all the footnotes too, 
but at some point, I'm not quite sure, but I 
just want to make sure I understand what 
will make you happy. 

MR. SVOBODA:  There's two 
moments when it's most important for me 
to make sure that we're communicating 
with you.  The first is at the interim stage 
where we have the first crack at what the 
Audit Division's findings are and we agree 
or disagree or dispute those findings.  That 
is where you are most likely in the first 
instance to see a complex legal issue.  So 
that's the first stage. 

The second is before the Final 
Audit Report is issued, because as we 
talked about earlier, audit reports are a 
work in progress.  They continue to work 
on them after fieldwork's done and the 
interim report is done and there can be 
moments where a very significant issue can 
emerge only at the Final Audit Report 
stage. 

Audit has been fairly decent 
informally about talking with attorneys like 
us and giving us a chance to talk with them 
directly about it.  But there may be issues 
from time to time that we feel we need to 
communicate very loudly and clearly with 
you. 

I had an audit.  I won't say exactly 
which one it was, but about two or three 
years ago, where the big finding in the 
audit with the potential of a -- with a 
potential of a high six figure repayment and 
the biggest issue at the end of the day in the 
audit report did not come up until well after 
the preliminary audit report had been 
concluded. 

That was a moment where while 
we had a chance to converse with staff 
about it, staff I think had a view of how 
they thought it ought to go and we had a 
quite different view and it was very urgent 
to us to be able to make sure that the 
Commission were aware of our views. 

It was also, and this happens in 
audit quite a bit, there's a really 
complicated technical issue both of law and 
just in terms of making the numbers work, 
so having a safety valve, if you will, in that 
process where there's some space between 
when the Final Audit Report's submitted to 
the Commission, when a respondent has a 

chance to comment on it, the Commission 
has a chance to consider the comments and 
figure out what to do about it, that's 
conducive toward sorting through those 
various complicated, very technical issues. 

Because I'll be blunt, if we don't 
have the opportunity to weigh in on those 
who communicate with them, you do the 
natural thing, which is to defer to the staff 
who are going to be the only other people 
who are going to understand these issues 
and the technical nature and who may be 
coming down in a very different place from 
where we are. 

So to have kind of that safety 
valve built in there at the end of the process 
is very important to us. 

CHAIRMAN WALTHER:  We 
have -- go ahead. 

COMMISSIONER BAUERLY:  I 
just wanted to know if there was -- if any 
of the other panelists had either different 
approaches or anything to add? 

MR. KELNER:  Commissioner, I 
agree with Brian.  I think it is at the final 
audit stage and it makes sense for there to 
be an oral appearance.  But I would 
highlight one other point, which is that it's 
not just the subject of the audit who is at 
risk at that stage, but often there are third 
parties mentioned in audit reports, and I've 
had this experience several times, where 
I'm representing not the client that's being 
audited, but some other entity who it turns 
out is essentially accused of wrongdoing in 
an audit report, doesn't learn about it until 
after the audit report has been adopted by 
the Commission when a subsequent 
enforcement action begins. 

So I would advocate that when 
there are suggestions of wrongdoing that 
might point to a subsequent MUR, anybody 
who is the target of those allegations ought 
to be invited to appear, and I'm talking 
about parties that don't even have written 
submissions. So this really would be their 
only opportunity to weigh in before the 
audit is actually accepted. 

CHAIRMAN WALTHER:  Mr. 
Gold? 

MR. GOLD:  Yeah, I generally 
agree that at the Final Audit Report stage, 
not before, I think is urgently -- the Final 
Audit Report stage you ought to consider 
some kind of pilot program that's modeled 
on the probable cause hearings where at the 

44 



 

 

 
 
 

 
 

 
 

 

     

  
 

 
  

 
 

 
  

  
   

  
 

  

  
   

 

 
  
  

 
  

 
 

 

 

 
 

   

 
 

  
 

 
 

 

 

 
  

 

   
  

   
 

  
 

 
 

  
  

 
 

 
 

 
 

  
 

 
 

   

   
 

  
  

 
  

 
 

  
  

  
  

 
  

  
  

 

 
 

  
 

   

  
 

   
  

 
   

  
 

 

 

 
   

  

  

  
 

 

  
 

   
   

 

 
   

   
 

 
  

   
  

Federal Election Commission: Public Hearing on Agency Practices and Procedures (January 14-15, 2009) 

request -- not an automatic grant of an 
opportunity to appear -- but at the request 
of the audited committee and with at least 
two Commissioners agreeing that it would 
be useful, there ought to be that 
opportunity to directly engage. 

I accept that you're reading what 
is being submitted.  I think that's obviously 
very important not just in the audit stage, 
but in other contexts as well.  But why not 
consider a pilot program here and just see 
how it goes?
 CHAIRMAN WALTHER: 
Thanks very much.  Mr. Vice Chairman? 

VICE CHAIRMAN PETERSEN:  
Thank you, Mr. Chairman.  Mr. Kelner, 
during your opening statement, because of 
strictures of time, you were about ready to 
touch upon a point that you discuss in your 
submission which I found very interesting 
about knowing and willful at the reason to 
believe stage and I just wanted to give you 
the opportunity to kind of flesh out what 
you had started in your opening statement. 

MR. KELNER:  I appreciate that.  
The problem is that the reason to believe 
stage is supposed to be a stage at which the 
Commission is simply deciding to open an 
investigation. And that in fact is the 
position that the Commission itself has 
taken and several years ago it asked 
Congress to actually change the 
terminology in the statute, no longer to say 
reason to believe, but to say something like 
reason to begin an investigation. 

Even though that's the case, even 
though everybody understands that reason 
to believe is simply the opening of an 
investigation, we do from time to time see 
the Commission make findings in a reason 
to believe letter that there's reason to 
believe that the respondent acted 
knowingly and willfully, which is 
Commission argot for at a minimum a 
substantial increase in the civil penalties 
but in fact a predicate for a criminal 
prosecution. 

I think there's really no basis in 
law for the Commission to be making 
findings at that very early stage in the 
proceeding regarding the state of mind of 
the respondent. 

I also think that we have more and 
more frequently seen those kinds of 
findings in a reason to believe letter used 
really to threaten or intimidate the 

respondent in pre-probable cause 
conciliation and to try to drive the 
respondent towards a generous settlement 
offer whereupon the language magically 
disappears. 

I've seen that with increasing 
frequency.  I think it's really a serious 
abuse of the process and more to the point, 
completely inconsistent with the statutory 
concept of reason to believe. 

VICE CHAIRMAN PETERSEN:  
Earlier today, I don't know if you were 
here, former Commissioner Mason touched 
briefly upon the issue of knowing and 
willful findings at the reason to believe 
stage, saying that it merely is giving notice 
to a respondent that this could give them an 
indication right from the outset that they're 
being investigated for a knowing and 
willful violation. 

Could that same notice be 
provided through some other mechanism 
other than through a formal finding of 
reason to believe that there was a knowing 
and willful violation? 

MR. KELNER:  Absolutely.  For 
one thing, it's usually apparent from the 
way the reason to believe letter is crafted 
that the allegations are suggesting some 
kind of knowledge or some kind of intent. 
But actually, including the language you 
have in the Commission vote to include 
that language in the letter, I think creates 
much more of a presumption.  I think also 
it puts something on the public record 
which would be permanently threatening 
and damaging almost regardless of what 
happens later on in the process. 

And so I think that's highly 
prejudicial to innocent respondents so to 
speak and I frankly don't buy the notion 
that it's doing the respondent a favor by 
making sure they're fully alert.  I think 
respondents tend to be fully alert to the 
exposure that they face.  They can talk to 
their lawyers about that.  I think in fact this 
language is used to provide leverage to the 
staff in pre-probable cause conciliation 
negotiations. 

VICE CHAIRMAN PETERSEN:  
So from your perspective, just to reiterate, 
you believe that there are less formal 
means?  Rather than voting RTB, there are 
all sorts of ways and that you believe from 
the perspective of one who's represented 
clients who have been the subject of such 

investigations, that there are other ways 
that they will get the message loud and 
clear that you are being investigated for a 
potential knowing and willful violation, but 
it doesn't necessarily need to be within the 
formal finding of the Commission in order 
for you to get that message? 

MR. KELNER:  I agree. It's clear 
from the context.  It also becomes clear in 
oral discussions with the staff. 

VICE CHAIRMAN PETERSEN:  
If I can just shift gears and just ask a quick 
question. It's been suggested that 
Commissioners should worry first and 
foremost about enforcing the law and not 
worrying about -- worrying less about First 
Amendment considerations, that that's 
something for the court to consider and less 
something that the Commissioners should 
be worrying about. 

I just wanted to ask any of the 
witnesses on the panel if they would -- if 
they had any thoughts on what sort of 
considerations the Commissioners should 
have from a First Amendment perspective 
when we are making our decisions? 

MR. KELNER:  If I can address 
it.  I don't really think there's much of a 
choice for Commissioners.  I think you all 
probably take an oath to the Constitution 
when you are sworn into office.  I don't 
think any federal officer really has a choice 
but to consider the constitutional 
implications of any governmental action, 
most especially an enforcement action. 

VICE CHAIRMAN PETERSEN:  
Okay, any other thoughts? 

MR. GOLD:  Yes.  Clearly the 
Commission is a creature of the Congress 
and the statute is a creature of the Congress 
and where the statute is clear you’ve got to 
follow the statute even if you harbor 
concerns about its consistency with the 
First Amendment. 

But in the ordinary course of what 
you do day to day, whether it's in 
enforcement matters or in advisory 
opinions, or the like, insofar as there is 
ambiguity, which there often is as you 
know from some of the key concepts of the 
statute and in your own written -- in 
crafting your own regulations, I think you 
certainly have to take First Amendment 
considerations into account.  

A number of Commissioners in 
the past have done so quite eloquently and 
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been also faithful to their obligation to 
enforce the law as written. So I think it's 
something that has to be at the forefront of 
what you consider, not only because that's 
your duty, but I think as a very practical 
matter, as you know, just about everything 
you do is scrutinized by all sorts of people, 
including practitioners, professional critics 
and the like, for whether you're going too 
far, whether it's consistent with the First 
Amendment and rightly so. 

It should be -- it should be 
subjected to that scrutiny because it's a 
peculiarly sensitive statute and area that 
we're involved with here.  So I think you 
need to be very mindful of that. 

VICE CHAIRMAN PETERSEN:  
Thank you.  Mr. Svoboda. 

MR. SVOBODA:  It's a difficult --
it's a difficult riddle for you because on the 
one hand you do, as the other commenters 
have said, need to be sensitive to these First 
Amendment issues. On the other hand, the 
court is not going to defer to your opinions 
of constitutional law.  

So the question is how do you 
manage that and  how do you bring that 
sensitivity to the process?  I think you do it 
in two ways.  The first is I think 
substantively to approach the -- to approach 
particularly close or ambiguous questions 
with restraint. 

When the Commission has the 
opportunity on the one hand to take an 
expansive and imaginative and aggressive 
view of a vague statute on the one hand and 
to take a more sparing, more restrained, 
more narrowly focused view of that same 
statute on the other, I think the Constitution 
and those sorts of concerns are going to 
push the Commission in that -- in a latter 
direction. 

That's in fact what courts say you 
ought to do, that you ought to be construing 
statutes to avoid constitutional difficulties 
rather than maximize them.  I think it also 
goes, however, to the rigor of your 
procedures, what we're talking about here 
today, which is because you're dealing with 
such sensitive First Amendment issues, that 
you ought to be looking with more rigor 
and more care in terms of how enforcement 
actions get commenced, how subpoenas get 
issued, how these sorts of adverse actions 
get taken that in a very real way burden the 

First Amendment rights of people like our 
clients. 

We spend money -- they spend 
money on lawyers like us to defend 
themselves that they otherwise would be 
spending to influence votes or to promote 
their issues on issues of public concern. 

VICE CHAIRMAN PETERSEN:  
Thank you. 
 CHAIRMAN WALTHER: 
Commissioner Weintraub.
 COMMISSIONER 
WEINTRAUB:  Thank you, Mr. Chairman.  
Brian, it sounds like you would just feel 
better if you could file your papers directly 
with us and send them directly to our 
offices; is that really what you're saying? 
Putting aside the issue of potentially having 
hearings at the -- before we issue Final 
Audit Reports, because I think a number of 
people have suggested and I think that it's a 
really -- it's an idea that I would support. 

But am I hearing you right, you 
just want to send it right to us? 

MR. SVOBODA:  Yeah. I mean, 
to be honest with you.  There are moments 
and there have been moments in audits and 
in MURs where a matter has come up that 
we felt that it was urgent to want to 
communicate to the Commission. It has 
always been a source of some internal 
debate in our office because we read and 
are aware of the ex parte rules and we want 
to respect those rules and we don't want to 
deal with this process in a way that's at all 
inappropriate. 

But you may be dealing with -- 
first off, you may have such a divergence 
of position between our clients on the one 
hand and the General Counsel on the other 
that there is real conflict going on there.  
And second, you may have matters that are 
so important to our clients that it's 
important that we speak clearly and be 
heard. We need to be able to tell them that 
we've spoken clearly and have been heard. 
 COMMISSIONER 
WEINTRAUB:  You always speak clearly, 
Brian.  You can tell them I said so. 

MR. SVOBODA:  It also goes to a 
point where I think there is a difference and 
it's worth reflecting on it here today.  There 
is a difference between, I think, how the 
agency conceives itself and how the agency 
is conceived by statute and how the agency 
actually works in actual practice. 

I mean, the way this works 
theoretically is you are an impartial expert 
agency that accepts dispassionate advice 
from your impartial, dispassionate General 
Counsel and in solonic fashion makes 
rational decisions about the administration 
of campaign finance law and the deciding 
of particular matters. 
 COMMISSIONER 
WEINTRAUB:  Always. 

MR. SVOBODA:  In fact 
however, the way it works however as a 
practical matter in not all MURs, but 
MURs involving close legal issues or 
complicated legal issues or charged 
matters, is it's an adversarial process.  I 
mean, there is an attorney in the Office of 
General Counsel who believes that my 
client has done wrong. I have a client on 
the other hand who believes that they 
haven't done wrong.   
We are arguing back and forth with each 
other.   

The question is, how do you take -
- in those circumstances, how do you 
account for the adversarial nature of that 
process and really tee up decisions for the 
Commission in a way that's most 
illuminating for the Commission's own 
decision making? 

That's not an easy question again 
because you have kind of a square peg, 
round hole situation in terms of how the 
statute's devised and how it works often in 
practice.  But it's worth thinking about and 
how you accommodate to some degree that 
reality.  And you've taken some steps to do 
that.  

The probable cause hearing, for 
example, process I think is one way in 
which that happens that really when you 
think about it is the first and only way that 
the rules or policies provide for respondent 
direct communication with the 
Commissioners, where I can write you 
something or look you in the eye and know 
that I am communicating directly with you. 
 COMMISSIONER 
WEINTRAUB:  I'm glad you like it.  I 
wrote that policy.  And I said it somewhat 
frivolously, but I do have a track record of 
being in favor of these due process 
protections and I am without doubt the -- 
well easily the longest standing, but 
probably the most ardent advocate over the 
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years for more transparency, particularly in 
our penalty determinations. 

I don't share Mr. Kelner's view 
that this is suddenly if we have more 
transparency and more due process that 
suddenly people are going to like us out 
there, particularly the editorial boards.  I 
think it will have -- you guys might like us 
better, but the editorial boards will be 
completely unmoved by our having a more 
transparent and fair process. 

Mr. Kelner, you raised this issue 
and Commissioner Petersen, Vice 
Chairman Petersen talked about it a little 
bit, about the knowing and willful at the 
RTB phase.  Sometimes we get things 
where -- and traditionally I have been very 
loathe to making that finding at the RTB 
phase because I share the trepidation that 
someone must feel when they get a finding, 
even if it's explained to them that this is a 
very preliminary finding, that the 
government has made -- had made a 
finding, there's reason to believe that they 
knowingly and willfully violated the laws. 

So I've always been hesitant to do 
that. I hear what you say that people can 
tell because the argument is they need the 
notice, that they might have criminal 
liability here.  I'm sure they can tell if 
they're advised by sophisticated counsel 
like the three of you, but not everybody is, 
so I think there's that.  

Sometimes we actually get a 
complaint after somebody has pled guilty 
to violating the law, to criminally violating 
the laws, pretty good evidence at the RTB 
phase that there's been knowing and willful 
conduct or there's evidence of concealment 
that they -- which strongly suggests that 
they knew what they were doing was 
wrong and they tried to bury it by having 
false receipts and, you know, like in a 
corporate reimbursement case, somebody 
would describe something as a bonus when 
it actually was a reimbursement for a 
campaign contribution. 

Are there no circumstances where 
at the preliminary phase we might have 
reason to believe that someone knowingly 
and willfully violated the law? 

MR. KELNER:  Not unless you 
want to fundamentally re-conceive what 
reason to believe is.  If in fact the 
Commission still takes the position it took 

a few years ago that this is just the 
beginning of an investigation --
 COMMISSIONER 
WEINTRAUB:  But sometimes we know 
more at the beginning than at other times. 

MR. KELNER:  You don't know 
what you know at the beginning. You 
shouldn't, in my view, in my humble 
opinion, that the outset of an investigation 
where you are just opening the 
investigation.
 COMMISSIONER 
WEINTRAUB:  You don't know that 
somebody's plead guilty if that's part of the 
complaint and we have documentation of 
that? 

MR. KELNER:  There may be 
very few cases like that, but I am also 
aware of quite a number of cases where 
there was no guilty plea. 
 COMMISSIONER 
WEINTRAUB:  Okay. 

MR. KELNER:  And where there 
was at that stage of the investigation 
relatively little reason for the Commission 
to know definitively one way or the other. 
I think the danger is if you start trying to 
make these decisions about when it's 
appropriate and when it's not, there is a 
great incentive to include these findings at 
that extremely early stage of the 
investigation because it so facilitates 
OGC's position in pre-probable cause 
conciliation talks. 

And indeed the proof of the 
pudding is that the knowing and willful 
finding sometimes magically drops away as 
those negotiations --
 COMMISSIONER 
WEINTRAUB: Are we bound by it 
forever if once we find it we have to go 
forward with it? 

MR. KELNER:  That's exactly the 
point, is that you are finding it at a stage 
where you're really not in a position to say 
one way or the other because it's the outset 
of the investigation.
 COMMISSIONER 
WEINTRAUB:  You're suggesting that 
once we -- once we make that finding and 
suppose we have some -- we think we have 
enough evidence at the very outset to do it, 
that once we make that finding if we then 
are willing to negotiate over the terms of 
the conciliation, are willing to drop that 
out, but some of it is a sign of bad faith. 

MR. KELNER:  It's a sign of bad 
faith because if there was really a 
substantial reason to find knowing and 
willful intent, I wouldn't expect it to drift 
off so readily and easily in the course of 
negotiations over dollar figures, which 
does in fact happen.
 COMMISSIONER 
WEINTRAUB:  Because sometimes we 
might view it as if there's a high enough 
dollar figure, it represents an 
acknowledgement that this is a very serious 
violation and we recognize that it's 
extraordinarily difficult.  But you believe 
there hasn't already been a guilty plea 
entered to get someone to admit to a 
knowing and willful violation of the law 
because they know they will have criminal 
liability down the road. 

My point here is that I really do 
take fairly strong exception to some of the 
characterizations that you had in your 
testimony of us throwing in the knowing -- 
and willful and don't blame the staff, 
because we vote for it -- going in knowing 
and willful at the outset so that we can 
ratchet up your penalty or hiding the 
penalties so that when you come in on a 
sua sponte basis we can play bait and 
switch and we secretly know that we would 
have given you a lower penalty, but since 
we're going to have to honor that sua 
sponte policy now, we're going to have to 
jack it up at the beginning so that we can 
pretend to be lowering it. 

We really don't play games like 
that with the penalties and I take -- and I'm 
surprised to hear you of all people say it 
because I know that one of your partners is 
very well versed in what happens internally 
at this building.  If you believe that, I urge 
you to go talk to him because I'm sure that 
he will tell you that those things don't 
happen. 

I understand the concerns about 
the lack of transparency in the penalty 
process and as I said, I have been the 
strongest advocate for making it more 
transparent so you can see it and 
understand it better.  

But please do not assume that 
because for historical reasons it has not 
been transparent that there are bad motives 
going on and people are playing games 
with you and playing bait and switch and 
that there is bad faith in the negotiations, 
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because that, I can assure you, certainly on 
a lawyer's part, and I make a personal 
representation to you on behalf of every 
decision that I've participated in, that I have 
never seen that happen. 

MR. KELNER:  I think there's a 
difference between bad faith, which is not 
what I'm suggesting, and incentives in the 
system to game the system, and this goes 
on both sides.  It goes on the side of 
defense counsel and it goes on the side of 
prosecutors or regulators. 

CHAIRMAN WALTHER:  We're 
going to have to keep moving through the 
Commission in order to finish up, but go 
ahead.  I can see the colloquy is necessary 
still, but -- 

MR. KELNER:  I think that when 
the system allows for findings like 
knowing and willful intent to be included at 
the very earliest stage in the investigation, 
it creates unhealthy incentives for the 
negotiation process that follows.  I don't 
think you have to believe that there's bad 
faith to believe that human beings on one 
side of the negotiation or the other react to 
those incentives.  I do believe I've seen that 
in the course of dealings with the 
Commission and other administrative 
bodies.
 COMMISSIONER 
WEINTRAUB:  I guess we're just going to 
have to disagree on that, but do go talk to 
your partner about it. 

MR. KELNER:  I will do that. 
 CHAIRMAN WALTHER: 
Commissioner Hunter? 
 COMMISSIONER HUNTER: 
Okay, I'm reluctant to summarize what 
anybody has said here, but I think that Mr. 
Svoboda and Mr. Gold said that they both 
believe that the Counsel’s office and then 
to some extent the Audit Division doesn't 
ever address respondent's legal issues. 

I think a combination of that 
comment and the exchange with 
Commissioner Weintraub, perhaps one 
thing that the exchange where she said is 
all you want some assurance that we 
Commissioners read your legal briefs, 
maybe those concepts combined that I can 
see where respondents don't have any 
assurance that we both see and read it if the 
legal analysis given to the Commission 
following their -- your briefs never 
acknowledge your legal arguments. 

Does that make sense? Do you 
want me to say it again because it sort of -- 
and we've had good internal conversations 
with the General Counsel’s office about 
this and I think that their view is they don't 
think that's inappropriate to address your 
legal arguments.  I don't know why they 
haven't done that on paper in the past.  It 
didn't make any sense to me when I first 
got here and it still doesn't.  

One of the things that some people 
in the Office of General Counsel have 
suggested is that many of your arguments 
are responded to over the telephone.  I don't 
know if that's accurate or if you feel it's a 
proper way of explaining away your legal 
theories.  But the truth of that is we don't 
see records of the telephone conversations, 
nor do I think we want to. 

So I think in my personal view, it 
makes me anyway less likely to rely on the 
General Counsel's argument because I can't 
see where they have addressed your legal 
arguments.  And again, this is something 
that I've talked to them about.  They're 
aware of my position and we've had 
productive conversations. 

But I do think that would be very 
helpful not only to the transparency of the 
process, but I think it would help assure 
you that in fact not only have we seen your 
legal briefs, but we've seen the General 
Counsel, how they respond to your legal 
brief. 

MR. GOLD:  I'm not sure I've 
ever had an experience of dealing with the 
Office of General Counsel on the phone on 
the substance of a response to a complaint.  
I think what would be helpful is in talking 
about transparency is for us to know 
exactly when in each process the 
Commission does see what we submit.  
That's -- we know in the enforcement 
process it's at the RTB stage, it should be.  
You had motion to quash, if the 
Commission decides that, probable cause, 
the Commission decides that. 

It's not so clear in other contexts 
and it will be helpful just to say where the 
Office of General Counsel gets to make the 
"final" decision along the path essentially 
without your involvement -- it would be 
very simple for you to just say that on the 
record as where that -- where that happens. 

That would be very useful.  What 
I was talking about earlier was not the 

Audit Division, but RAD, and I think that 
really is something that ought to be 
addressed, is that I feel it's a one-way legal 
conversation and obviously or hopefully 
RAD is consulting with the Office of 
General Counsel on questions on issues, 
but we never, never hear that. 

I had a situation where we went 
back and forth with RAD in this almost 
Orwellian, frankly, circumstance because 
the responses -- again, it was as I said 
before, robotic repetition of a position 
about the same issue, but in a different 
report.  And the next thing I knew, the 
committee was being audited for that 
without any real engagement or insufficient 
engagement, and that's not right. 

MR. SVOBODA:  Two quick 
comments on that, Commissioner.  The 
first is with respect to Audit.  Audit 
actually is fairly good about that, at least in 
the text of the audit reports.  You read 
Final Audit Reports for example, and it's 
like a blow by blow.  The auditors 
presented X to Mr. Svoboda, he sat mutely 
with his eyes widening as we said it in the 
Interim Audit Report.
 (Laughter.) 

CHAIRMAN WALTHER:  That's 
automatically in the typewriter. 

MR. SVOBODA:  So the audit 
report's pretty good about that.  With 
respect to the General Counsel's briefs and 
the factual legal analysis, I was speaking 
principally about complex legal issues 
where you may have a question, a first 
impression or a rule, a really big question 
like for example, is my client a political 
committee or not? 

And I may have a very technical 
argument, one that I'd like to think was 
kind of creative perhaps where I try to 
argue why this or that doctrine of 
constitutional law might prohibit that 
classification from being applied to me.  
But you may actually read the General 
Counsel's report at the end of the day or the 
probable cause brief and not see an 
engagement of that.  

I think your premise is correct or 
what I think your premise to be is correct 
that the process would be aided by having 
that sort of direct exchange, so at least if 
the General Counsel and thus ultimately 
the Commission disagrees with me, it's 
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clear that they have and it's clear why they 
did.
 COMMISSIONER HUNTER: 
Thank you. 
 CHAIRMAN WALTHER: 
Commissioner McGahn. 

COMMISSIONER McGAHN:  
Thank you.  A couple questions.  First an 
observation which may help.  Having only 
recently joined the Commission, there were 
many things that I thought, some of them I 
still think, that echo what I'm hearing here 
and it was a confusion as to what the 
Commission actually reads and when it 
reads it, particularly in the case of Audit. 

I didn't realize that the 
Commission sees in some instances Interim 
Audit Reports and that kind of thing and 
none of that is particularly a state secret, it's 
just the Commission's never really told 
anybody on the outside, so there's a lot of 
confusion out there and a lot of frustration. 

I can sense it here where folks say, 
well gee, we filed this brief and we're not 
sure if you read it and folks who have been 
here say of course we read it, why are they 
saying this? Well because there's a 
disconnect here between the agency and the 
public and maybe this hearing is a first step 
to try to tear down that wall, so to speak. 

So the folks who deal with the 
agency understand a little bit more about 
the inner workings and I think that makes -
- if that happens, I think that moves the 
process along, because I feel when people 
feel like they're being heard in some form 
or another tend to be a little more 
cooperative and you can get to the heart of 
the matter a little bit quicker. 

That's my sermon.  My questions 
first, just briefly, because we don't have a 
lot of time, I don't have a lot of time.  With 
respect to RAD, from Mr. Gold, any 
suggestions on how to get at this issue, 
because I have seen this as well? I used to 
represent party committees and we would 
always get to the RFAI that says your 
reports show that you have made both -- 
coordinated independent expenditures for 
the same candidate, please establish that 
they were truly independent. 

Now that's wholly inappropriate in 
an RFAI.  I mean, that's -- case right on 
point.  It's a constitutional right to do both 
and that's mini discovery.  So I'm very 
sympathetic to that.  

How do we fix that though 
without the Commission micromanaging 
RFAIs because 99 percent of the RFAIs 
ask legitimate questions about the cash-on-
hand, doesn't add up from the last report.  
How do we put something in place, if you 
have any thoughts on that? And if you 
don't have them today, the comment period 
is open, maybe supplement.  But think 
about sort of proactive ways to get at these 
problems, because the comments seem very 
similar across the board. 

The next step is going to be okay, 
so what do we do about? 

MR. GOLD:  I'd be glad. I think I 
would be glad to supplement written 
comments on February 18 that I don't have 
a total -- I don't understand enough perhaps 
on how you operate internally to be very 
specific.  But it seems to me you've had 
committees of the Commission on different 
matters.  Set up on a trial task force to just 
review what they do and task some people 
to look at all the RFAIs issued in a 
particular month, responses. 

I would be glad to give you 
examples, possibly, probably, although it's 
all in the public record, of these exchanges 
I'm referring to where it's just again and 
again.  It's absurd and I think it's an 
embarrassment to the Commission when 
people look at this and it's a waste of time. 

I think you just set up something 
internally and I agree, many of the 
questions they'll find legitimately there has 
been an excess contribution.  They identify 
the particular entry, that's easy.  But so 
often, it's this generalized oh, and this has 
to do with what you reveal about union 
members, let's say, who break the $200 
threshold and you'll get a general letter 
saying you haven't told us enough about 
what their occupations are, a fairly useless 
but admittedly explicit requirement. 

What are you -- what's your best 
efforts policy here? And you've already 
answered that question for that -- that union 
has already answered that question in the 
last year with a written description of its 
best efforts policy, which it used.  That's 
the sort of thing, just some kind of internal 
task force that just gets into it. 

And call on -- I think you can 
have an informal engagement with 
committees, practitioners like us and just 
say, look we'd like to have a meeting for 

people and just throw it around privately 
for a couple of hours.  I don't think that's an 
ex parte problem.  Be creative. 

COMMISSIONER McGAHN:  
Next question and maybe start with Mr. 
Kelner.  There's been a lot of discussion 
about reason to believe and what it means.  
It's always struck me odd when folks talk 
about 12(b)(6) and what's the standard and 
that kind of thing. It's not really a 12(b)(6) 
right, because that's all the facts?  You 
assume them to be true when there's a legal 
cause of action, but that's not what we do 
here.  That's not what the statute says we 
do here.  It's not what the reg says we do 
here and said facts have to be pled with 
some sort of specificity. 
It's under oath. 

The response tends to conclude 
affidavits or some sort of representations 
that the facts are not correct, so there are 
factual issues at the preliminary stage that 
sounds a lot more like the old fashioned 
fact pleading that still is present in some 
state courts. 

A lot of us fancy guys in D.C. 
always think in terms of Federal Rules of 
Civil Procedure, but in state court, it's been 
markedly similar to sort of the speaking 
demurrer standard or that kind of thing that 
the various states have. 

Any thoughts on, as a litigator, 
what sort of standard may really apply that 
we can maybe look to, already existing 
areas that are consistent with the statute 
and the regs here? 

MR. KELNER:  Yeah, I don't 
think it's a 12(b)(c) -- a 12(b)(6) question. 
I think it's more the nature of whether or 
not the well pleaded complaint.  Under the 
Federal Rules of Civil Procedure, one 
needs to make specific factual allegations.  
In a different context the courts have 
sometimes even required so-called 
heightened pleading requirements.  This is 
all before you really get to the 12(b)(6) 
stage. 

COMMISSIONER McGAHN:  
Of rule 9, for example. 

MR. KELNER:  Rule 9.  So I 
think the question here, has somebody 
submitted a complaint where they've made 
coherent factual allegations with some real 
apparent substance on the face of the 
complaint? And if not, and I think this is 
the point that Jan Baran was making pretty 
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well this morning, if not, then it's 
appropriate under existing regulations 
really for the Commission simply to return 
the complaint and say, this is not well 
pleaded, without prejudice to it being 
resubmitted if the complainant is able to 
submit a coherent and particularized 
complaint. 

COMMISSIONER McGAHN:  
Any other thoughts on that from the other 
two?  No?  The other topics come up about 
the idea of MURs as precedent and it gets 
somewhat metaphysical, but the question I 
have is the sense out there is if the 
Commission in certain instances chooses 
not to pursue a certain kind of conduct or 
on its facts dismisses the case or whatnot, 
what is the significance of that legally not 
in terms of judicial precedence, but let's say 
Administrative Procedures Act or whatnot. 

I know the FCC has had a couple 
court cases recently where circuit courts 
have said they hadn't enforced a certain 
kind of rule because they were being a little 
more cognizant of First Amendment, but 
then end in enforcing it.  It was thrown out 
as arbitrary and capricious.  Does that have 
any application here to this agency? 

MR. KELNER:  I think it does.  
Courts in APA cases have held that if there 
is a long period in which an agency has 
adopted a certain position as a practical 
matter in adjudications in enforcement 
actions, even if that position is not reflected 
in the regulation, not reflected in a policy 
statement, but where there's a consistent 
pattern and practice, the agency cannot 
suddenly depart from that practice. 

And it makes logical sense 
because you want the regulated community 
to be on notice as to what the rules are.  
And after some indeterminate period of 
time where an agency has taken a particular 
position in enforcement actions, the 
regulated community comes to view that as 
the law. 

In APA cases the courts on a 
couple of occasions at the circuit court 
level have in fact said it has become the 
law.  It's arbitrary and capricious for the 
agency to depart from a long-held position 
whether or not embodied in regulations or a 
policy statement. 

MR. GOLD: The statute of 
course says that you can only -- I'm 
paraphrasing -- establish rules here by 

regulation, that advisory -- themselves, 
although they are often treated as precedent 
as a practical matter and they're very 
important, is not the same thing.  But we 
look to -- it's not -- there's not a lot of case 
law about a lot of issues that the 
Commission deals with, there just isn't. 

So we do work very closely at 
advisory opinions and MURs.  If there is a 
-- and we'll quote them.  I think we have 
the right as a practical matter and you as -- 
in terms of enforcement, what policies, and 
your priorities, they're important and they 
are de facto precedent even if they may not 
be strictly -- but at some point, as Rob 
Kelner says, they do become -- the agency 
at its legal peril will suddenly reverse itself. 

I think it's really important that 
you explain very clearly what you're doing 
and why you're doing it and we have a right 
to rely on it.  Yes, it's often in basically 
accepting or endorsing General Counsel 
reports, but that then becomes the voice of 
the Commission.  So there is a burden 
there. 

MR. SVOBODA:  I do agree with 
that. 

CHAIRMAN WALTHER:  Let 
me ask -- finish your question -- Mr. 
Stoltz? 

MR. STOLTZ:  I think my 
concerns have been covered, thank you. 

CHAIRMAN WALTHER:  Okay, 
Ms. Duncan? 

MS. DUNCAN:  Thank you, Mr. 
Chairman.  Just one question.  Good 
afternoon to the panelists.  I wanted to 
explore a follow-up question with you, Mr. 
Kelner, about the relationship between sua 
sponte submissions and the publication of 
civil penalty formulas. 

It seemed that you were saying 
that publicizing civil penalty formulas 
might be a good idea in part because 
respondents might take that into account 
with potential respondents in determining 
whether they would make a sua sponte 
submission and in fact that might 
encourage more sua sponte submissions. 

I was just wondering whether it 
might go in the other direction as well in 
that if they see those potential penalties and 
they're determining whether to make a 
submission, if those penalties are perceived 
as being particularly high, could it be a 
discouragement to a submission? 

MR. KELNER:  It might have 
been a few years ago, but I think in 
conjunction with the Commission's policy 
on voluntary disclosures, no.  My argument 
is that it was a good thing that the 
Commission adopted a policy on voluntary 
disclosures, offering 25 percent and 75 
percent off for a voluntary disclosure, but 
that there is one more step that has to be 
taken to make that work, which is that one 
has to understand what the starting dollar 
figure is. 

I think when you put those two 
together, that you would see -- I'm not 
saying everybody is going to self-disclose, 
but I think you will see an increase in self-
disclosures. I think that's the reason that 
other agencies have done this.  This is not a 
totally abstract argument.  We can look at 
the experience of other federal agencies.  
You can talk to those agencies and find out 
what their experience has been. 

I think what they will tell you is 
that they have seen an increase, for 
example, at EPA and some of these other 
agencies, in voluntary self-disclosures 
where the regulated community both 
understands that they will get credit for the 
self-disclosure and understands what the 
starting point is for the penalty calculation. 

MS. DUNCAN:  Thank you, that's 
helpful.  With respect to other agencies, 
have you found agencies that are closely 
similarly situated to this agency that have 
had the experience of publicizing civil 
penalty formulas? 

MR. KELNER:  I don't think, and 
I'd be interested in your view, but I don't 
think there is something materially 
different about the FEC from other 
agencies in this context, in the context of 
what drives decisions about voluntary self-
disclosures.  I think what drives those 
decisions pretty much comes down to what 
risk do we face if we don't self-disclose? 
What benefits do we gain if we do self-
disclose? 

Again, I'm talking about a context 
where you don't have a legal obligation to 
self-disclose.  That analysis I don't 
personally think is going to vary greatly 
from agency to agency, so in that respect, I 
don't think any of these agencies that I cite 
in my written testimony are materially 
different from this one. 
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Obviously there are many respects 
in which EPA is different from the FEC, 
but none that I think are material to this 
topic. 

MS. DUNCAN:  Thank you. 
CHAIRMAN WALTHER:  If we 

were to publish our civil penalties, would 
you suggest we do it in a range and then 
mention that there are factors that may 
adjust within the range, or how would you 
suggest we approach the just difficult thing 
that we have not been able to do over 
years? 

MR. KELNER:  Right.  It's not 
easy, and I understand that.  The way other 
agencies have done it typically is to 
identify different kinds of violations, sort 
of put them in buckets and then say, if 
you're in this bucket, here are the four 
factors that we will consider and here's a 
worksheet that actually -- some agencies 
actually have a worksheet that sort of gives 
you a diagram of how this works, and we'll 
give you a rating under each of these 
factors. 

Yeah, there might be a range.  It 
might not be a fixed starting figure. 
There's also usually an out.  Usually the 
policy says this is how we'll do it unless in 
extraordinary cases we decide not to do it 
this way.  So it's not sort of permanently 
binding, but over time, people get 
experience with whether the agency's 
actually following the policy and usually 
they are followed. 

CHAIRMAN WALTHER:  We 
got criticized awhile back because we took 
into consideration the fact that somebody 
couldn't pay, a group with financial 
hardship or the party, and the records show 
that an adjustment was made and the 
factors taken into consideration.  
Somebody felt it was unfair that -- of 
course have a higher penalty just because it 
had a -- do you have any thoughts on how 
we could approach issues like inability to 
pay a fine if we did have a schedule like 
that? 

MR. KELNER:  I think it's 
entirely appropriate to consider ability to 
pay and either not to impose a fine or to 
impose a lesser fine where there is no 
ability to pay. I think that's a common 
practice.  

I know that some of the other 
federal agencies that have published their 

penalty guidelines have specifically 
included that factor.  Certainly in the 
federal courts in the criminal cases under 
the sentencing guidelines, that is taken, 
accounted.  I don't think it's necessarily 
appropriate to impose a huge financial fine 
on somebody's who's destitute, for 
example, an individual. 

There are other ways of imposing 
penalties.  So I think it's appropriate to 
consider and I think there are other 
examples of agencies that have considered 
it. 

CHAIRMAN WALTHER:  Mr. 
Gold, Mr. Svoboda, on those issues? 

MR. GOLD:  I believe you ought 
to publish something about the penalty 
standards.  I also think that you ought to 
publish the -- what are the thresholds for 
your audits, what goes into the decision to 
audit a particular committee.   

The statute does not require that to 
be confidential.  I think that would be very 
helpful.  In my experience, committees try 
to comply with the statute and the most 
frustrating thing is when they are suddenly 
confronted with something, they didn't 
realize the gravity of it, or they're 
confronted with a confusing letter, as I 
described in our RFAI. 

I think also there's a -- it's not as if 
the Commission knows all this and 
everybody outside the Commission doesn't 
know it.  At this point, you have a number 
of ex-Commissioners, ex-General Counsel, 
ex-staff, who do know these things and are 
now representing parties.  They may not be 
disclosing that, but they do have the benefit 
of that knowledge. 

It seems to me that that has not 
caused the system to crash.  There are a lot 
of organizations that are not represented 
before the Commission or represented 
before the Commission by counsel who are 
not doing this as a substantial part of their 
practice and it seems to me that 
information would be -- ought to be fairly 
communicated to the public. 

I think the net effect of it would be 
to bolster compliance, I really do. 

CHAIRMAN WALTHER:  And 
respect for the system.  Mr. Svoboda? 

MR. SVOBODA:  Commissioner, 
I think to go to your point on whether you 
can take into consideration the means of 
the respondent, I mean, there actually is 

case law under the FECA that talks about 
that.  It's the Furgatch case and the four 
factors that the court is supposed to 
consider when imposing penalties. 

And that as a practitioner is one of 
the oddities I guess I find about the 
administrative process of trying to 
negotiate conciliation and trying to 
negotiate penalties, which is what is from 
time to time the seeming disconnect 
between what may be obtainable in a court 
applying those factors and what is being 
presented in conciliation. 

And certainly, understanding the 
metric that is generating that number out of 
the Commission in the first instance is 
helpful to us as practitioners to understand 
exactly where it's coming from and what 
the basis is.  Because there are times I think 
where penalties are discussed in the 
administrative process that probably can't 
be gotten in civil litigation or would have a 
difficult chance of being gotten. 

CHAIRMAN WALTHER:  This 
wasn't addressed in your comments, but in 
terms of being able to deal with situations 
and -- percentage wise, but it's not 
uncommon to find that committees have no 
money after elections and then our work is 
done, but there really is no basis to have a 
deterrent factor because the committee's 
gone and the treasurer may not still be 
around.  

But do you think there is any 
merit to strengthening the liability or 
responsibility of those who are handling 
funds for the campaign and are responsible 
for the way that they are dealt with so that 
it touches people in a more personal 
responsibility perspective? 

MR. SVOBODA:  That strikes me 
actually as a sort of question that Congress 
has considered and probably ought to 
consider, to be real honest, because you 
have a statute that prescribes who 
respondents are and limits them to those 
being penalized and you have the 
Commission's policy statement on treasurer 
liability, which actually I think I and most 
of us in the community have found to work 
actually fairly well in terms of delineating 
when you have an individual or genuine 
personal risk and when you have an 
individual who doesn't. 

I worked as a legislative aide on 
campaign finance issues about 10, 11 years 
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back and there were -- when McCain-
Feingold was in its embryonic stages there 
were discussions about that, do you 
consider making campaign managers 
liable?  Do you consider making candidates 
liable? 

And I can tell you, that's the third 
rail of legislative and enforcement decision 
in this area of law and it strikes me as the 
classic sort of decision that Congress 
probably ought to consider. 

CHAIRMAN WALTHER:  Any 
further comments from the other panelists 
on the issue? 

MR. GOLD:  I agree it's a 
legislative issue. 

CHAIRMAN WALTHER:  We 
have three few minutes left if anybody has 
any further comments, we can sure do that. 
We started a few minutes late, so we're a 
little later than what we planned, but if 
there's nothing more, then we conclude this 
panel and also the meeting.  

But thank you very much for 
being here.  It was very educational for us 
and very, very helpful.  We appreciate it. 

And don't forget that there is some 
time left to make written comments to 
follow-up.  Thanks very much.   

I'd like to ask you if there are any 
matters that we need to -- there are no such 
matters.  Okay, the meeting is adjourned.  I 
take that back.  I think the meeting is 
recessed until tomorrow morning at 10:00. 

(Whereupon, at 5:03 p.m., the 
meeting was continued.) 
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P R O C E E D I N G S 

CHAIRMAN WALTHER:  Good 
morning, everyone.  We are now convening 
again the special session of the Federal 
Election Commission for Thursday, 
January 15.  Today is a continuation of the 
hearing we began yesterday on the 
Commission's policies, practices and 
procedures. 

I am Steve Walther, Chairman of 
the Commission, just to remind you of that.  
On the left is Matt Petersen, our Vice 
Chairman.  To my right is Cynthia Bauerly, 
and to her right is Ellen Weintraub, the 
Chair of the 2003 hearing on evaluation of 
the policies and procedures.  Second on the 
left is Commissioner Caroline Hunter, and 
after that left is former chairman, Don 
McGahn. On the far left we have John 
Gibson, who is sitting in for our acting staff 
director and head of compliance.  To the 
far right is Ann Marie Terzaken and then 

Tommy Duncan, both from the Office of 
General Counsel.  

Thank you very much for being 
here today, we really do appreciate it.  We 
are looking forward to ways that we can 
improve the agency and its operations.  We 
received a number of very helpful 
comments yesterday. We had a very full 
day, and we appreciate it very much. I am 
sorry that Whitney Wyatt Burns is not here, 
but she announced that she will be unable 
to attend because she is feeling ill today.  

For those of you who weren't here 
yesterday, we reopened the time for written 
comment until Wednesday, February 18, 
2009, in order to allow comments and have 
the benefit of the written comments 
received so far, and the opportunity to 
review the transcript of these proceedings, 
which should be on the Web site by 
January 30. 

Thank you very much.  We are 
going to hear from Alan Cox and Cleta 
Mitchell.  We will begin with Mr. Cox.   

MR. COX:  Good morning. I am 
Reid Cox, legal director of the Center for 
Competitive Politics.  I wish to applaud the 
Commission for not only engaging in this 
introspective project but also for making a 
number of improvements to its policies, 
practices and procedures over the last five-
plus years. 

There can be no doubt that the 
Commission was listening to the comments 
submitted and the remarks made when it 
last invited discussion of its enforcement 
procedures in 2003.  The success of those 
changes since that hearing have 
demonstrated that additional transparency 
in notice and process can benefit both the 
Commission and those subject to its 
jurisdiction.  However, there remain many 
more improvements that can be made, and I 
welcome the opportunity to be part of the 
discussion here today. 

As I know you understand, the 
Commission plays a unique role among 
agencies because it regulates conduct that 
is not only constitutionally protected but is 
at the heart and forms the essential 
foundation of a healthy democracy, and 
that is political speech and association. 

What is more, the Commission is 
often the first and last word with respect to 
just how fully and freely members of the 
regulated community can exercise their 
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political rights, because in the vast majority 
of cases, the Commission is the arbiter that 
ever speaks on whether someone has 
violated federal election law. 

Here I note, and have I noted in 
my comments, that when Brad Smith, 
former Chairman of the Commission, 
testified before Congress in 2003, he used 
statistics to show that over 95 percent of 
cases, ninety-six percent of cases never 
make it past the Federal Election 
Commission in enforcement matters, so 
essentially you are going to determine the 
political rights of these organizations that 
are subject to your jurisdiction.  

Thus, in making the determination 
of what federal election law requires, and 
when you do this, regardless of whether it 
is through enforcement, audit, reporting or 
advisory opinion processes, I think it is 
really important that both the regulated 
community's interest and the Commission's 
interest that all of the facts, arguments and 
law at issue be completely aired.  I think it 
is especially important, in fact, probably 
maybe of ultimate importance to the 
Commission that it is completely aired, so 
that you are making your decisions with 
your eyes wide open.  

So, that is why I really continue to 
believe that more transparency, more notice 
and more process for the regulated 
community doesn't just benefit the public, 
but benefits the Commission. 

I have provided probably pretty 
extensive comments on what my views are 
to the Commission in my written 
comments, and I just want to highlight four 
areas where I think the Commission could 
make significant strides in providing 
additional notice, transparency and process. 

First, I think one of the big 
successes that came out of the 2003 
hearings was the hearing process that has 
been added or if possible at the probable 
cause stage of the enforcement 
proceedings.  I believe that a direct contact 
with the Commission in its processes is 
important so that the Commission 
understands what position respondents are 
in and what their arguments are, not only in 
the enforcement process but also in the 
audit processes and the advisory opinion 
process, so my biggest suggestion would be 
that you expand the hearings into the audit 
process and into the advisory opinion 

process and even experiment with hearings 
at the reason-to-believe stage and in 
connection with motions in the 
enforcement process.  

I think this does a couple of 
things.  One, in the enforcement process, it 
allows respondents to make sure they get 
their views before the Commission on facts 
and law unfiltered by the Office of General 
Counsel, so that they really not only feel 
like they have the opportunity to be heard 
but understand that what they feel are their 
best arguments are really reaching the 
Commission's ears, and that way the 
Commission can really fully evaluate what 
the arguments are on the merits and making 
decisions as to whether to go forward in 
enforcement proceedings.   

In the audit and advisory opinion 
processes, I think the same things are true, 
and as we mentioned in other parts of our 
comments, I think in the audit process, 
there has been a blurring of the line of 
enforcement and audit, and so this is yet 
another reason it would be appropriate to 
have a hearing on the audit processes 
especially when many findings state 
violations or say that there are purported 
violations of the law.   

In the advisory opinion process, I 
think you probably more than me certainly, 
but there are any number of times when the 
person who submitted the advisory opinion 
request is sitting in the audience and the 
Commission is having a discussion and 
there is an obvious question that needs to 
be answered and it can't be answered 
because the person who has all of the 
factual information is sitting in the 
audience and is not being able to testify. 

Second, with regard to the 
enforcement process, I think it is important 
in following up on the Commission's 
change after 2003 in allowing deponents 
access to their depositions, that at the 
probable cause stage when the 
investigation has ended, respondents need 
to be able to have access to all documents 
produced and all depositions taken as a part 
of the enforcement process. 

This is the only way they can 
mount a full and fair defense, and in fact it 
is the only way the Commission can 
understand -- and this is why it is so 
important for the Commission going 
forward -- whether they should move 

forward with the enforcement proceeding 
at the probable cause stage.  

I know that the Commission 
believes that there are obviously timeliness 
concerns sometimes with additional 
procedure.  I actually think more often than 
not that that is a false dichotomy because in 
getting more information there will be 
efficiencies picked up in the enforcement 
process, but I think this is one of the 
reasons that access should be given at the 
end of the investigation and before the start 
of the probable-cause briefing, because if 
that access is given before the Office of 
General Counsel files its probable cause 
brief, that is time that can be used by the 
respondent in familiarizing itself with those 
documents and incorporating them into 
their response. 

Third, I think the Commission 
needs to continue to be more rigorous, and 
admittedly, there have been a lot of 
improvements here since 2003, but more 
rigorous in reviewing and processing 
complaints.  I think this was one of the 
comments taken up yesterday with Jan 
Baran at the first panel, but I really do 
think the four criteria, I think they are at 
111.4(d), the Commission really needs to 
look at and return complaints to 
complainants when -- basically as I say in 
my comments, not only does the complaint 
need to state a claim, it needs to support the 
claim.  So it is really more rigorous than 
what a 12(b)(6) standard is in civil 
procedure.  There needs to be more there.  

I think this would help on the 
efficiency end.  One of the problems that 
you have on an efficiency end is people are 
using the complaint process as means to 
political ends either by filing frivolous 
complaints or even if they are not frivolous 
complaints, filing complaints that would 
not necessarily be filed but for wanting to 
get into the media and to attack their 
opponents.  If the Commission reviews 
complaints more rigorously and does not 
allow that to happen, it will take away that 
incentive.  

Also with regard to the complaint 
process, even if a complaint can meet the 
standard to state a claim and support the 
claim, if the response shows that the 
complaint should not move forward, the 
Commission needs to be more rigorous in 
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voting to find no reason to believe and 
dismissing the complaint.  

Finally, I think the Commission 
needs to seriously consider confidentiality 
in the enforcement process and, quite 
frankly, also in the audit process.  This 
again goes back to the idea of complaints 
being politically driven, and the idea here is 
that I think the Commission should really 
send a signal to complainants that under 
437g(a)(12), they are essentially violating 
that section by publicly and --releasing 
their complaints publicly because, as you 
know, when you submit a complaint it 
triggers a notification from the 
Commission to the respondent, and is what 
that the confidentiality section says, and so 
I don't really understand why the 
Commission should not make it clear that 
complainants also should not be violating 
the confidentiality that should be ensured 
to respondents. 

I am sure we have a lot to discuss 
here.  Let me just leave it at that.  

CHAIRMAN WALTHER:  Thank 
you very much, Mr. Cox. 
Ms. Mitchell? 

MS. MITCHELL:  Thank you, 
Mr. Chairman, members of the 
Commission. It is hard to imagine that it 
has been six years since we had a hearing 
on this previously.  I remember it well, 
with Chairman Weintraub, and I was just 
thinking that if it were giving birth to a 
child, that child would have started school 
this year, but I do want to take a moment to 
commend the Commission -- I did in my 
written testimony give the Commission 
grades -- I went back and looked at my 
earlier comments and I graded the 
Commission, and essentially I want to say 
this:  

I think the Commission has made 
yeoman strides in addressing some of the 
real serious, philosophical opposition to 
procedural due process that I thought 
existed at the time.  I think the Office of 
General Counsel, with some very few but 
notable exceptions, the staff works very 
hard to try to be accommodating within the 
parameters, which I will talk about 
momentarily, but I do want to comment 
and commend the Commission on the 
progress that has been done.  

There is much work to be done.  
Without going through all of my 

comments, I will just highlight a few 
things.  I will supplement my comments, so 
thank you for extending the deadline.  I just 
ran out of energy to talk about software, 
Web site, Web searches, so I will send you 
some additional comments on those things. 

I want to turn my attention to four 
areas.  The first is to reiterate that this 
agency is consumed with, dedicated to, and 
premised upon process, so talking about the 
procedures and practices is fundamental to 
this agency because this agency is 
responsible for oversight of what I call the 
rules of political engagement. 

I look around the room and I see 
people who have been practitioners.  You 
know that the whole issue of raising and 
spending money and engaging in political 
speech, whether it is with a campaign, an 
individual donor, an organization, an issue 
group, it all has to do with the process of 
being engaged in the political process, and 
so it is very important that the policies and 
practices of the Commission are attentive 
to the very fundamental notion that we are 
all about process here.  The process is the 
substance.  

So, with that, I reiterate what I 
said in 2003, which is that fundamental due 
process, notice and hearing, is vital to the 
proper functioning of this agency.  

In that regard, I want to reiterate 
what I said in 2003 and what I think would 
solve a great many of the issues that 
practitioners face, and that is publication of 
the procedures manual, the black book that 
we hear about, but only when you go to 
work for the Commission, somehow, do 
you have access and are privileged to see 
this star chamber document.  Maybe it is 
one of those things that once published, 
people will say there is not much to this 
after all.   

It is the kind of thing that in 
engaging with the Office of General 
Counsel -- I don't know whether these 
procedures are also applicable to other 
divisions of the agency because actually I 
have never seen the enforcement manual, 
so I don't know, but I will say this, that it is 
frustrating to deal with the Office of 
General Counsel and to be told we can't do 
that because our manual, our procedures 
don't let us do that.  

Well, it would be nice to know 
what do your procedures let you do?  In 

terms of conciliation agreements, for 
example.  You don't have any idea what the 
penalty schedule is, you don't have any 
idea how it is arrived at, you don't have any 
idea -- I love it when OGC says, well, you 
can't say that in your contention paragraph, 
and I say, well, the agency gets to say what 
its contentions are.  Respondents should be 
able to say here is what we contend 
happened.  We disagree with your analysis 
or your statements about what happened.  

Then we are told that the agency -
- we have language that we are required to 
use.  We can't let you say that.  We can't let 
you make that contention.  My favorite 
then is to say, even after we have agreed on 
a dollar figure, arrived at in some Ouija 
Board manner, but if you do want say that, 
it will cost you.  So know you will pay for 
sentences, pay for words if you want to say 
that.  Well, we will have to go back and see 
if we can pay more, maybe we can say that.  
I find that a little objectionable.  

The thing that I think is important, 
all of this, is to publish the enforcement 
manual so that we will know there is not 
this secret process somehow that exists 
internally and only if you have somehow 
worked for the agency at some period in 
your career do you have any idea what it is.  
I don't think that is fair.  It is not due 
process. It doesn't guarantee due process to 
the entire regulated community and the 
practitioners.  

In that regard, I have included in 
my testimony on page 4, I have copied 
from the Commission's Web site the chart 
showing the time lines of an enforcement 
proceeding, and you will note, as I did, in 
highlighting where there are several 
questions that the Commission has 
propounded with regard to time limits and 
response times and extension of deadlines, 
and the blanks that exist where the ball is in 
the Commission's court, so you have fifteen 
days to file a response to a complaint, and 
then for reason to believe findings and 
investigations, it is blank. 

One of the single most 
aggravating things about dealing with the 
agency is not to have heard a word for 
months or years and to get a letter saying, 
we want you to respond, usually about two 
weeks before an election several cycles 
later, and being told you have to respond 
within 15 days, and we might give you an 
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extension.  It is preposterous to say that 
somehow the burden of timeliness rests on 
the respondents.  

So I would argue that, at least, 
respondents ought to be given some 
percentage of the time, if not an equivalent 
amount of time, that the Commission and 
the Office of General Counsel has had to 
do whatever it has done, particularly with 
respect to filing a brief.   

I concur with the testimony and 
the comments of my colleagues yesterday 
and Mr. Cox as well, saying we should be 
entitled as respondents to copies of the 
documents on which the OGC is relying for 
its findings, whether it is probable cause or 
RTB, but it doesn't do you a whole lot of 
good if you are supposed to file a response 
within a very compressed time period when 
the agency has had months if not years to 
develop whatever it is you have just gotten 
in the mail.   

I think that is a really serious issue 
in terms of timeliness.  I don't think you 
can look at the timeliness issue and only 
look at extensions in times and deadlines 
for respondents.  I think there must be 
some equivalent courtesies, at least, given 
to respondents, and the Commission is 
under no such time pressures. 

CHAIRMAN WALTHER:  I note 
that you have four different areas.  I didn't 
write down one, two, three, four, but the 
due process concept, the enforcement 
manual --

MS. MITCHELL:  Time lines, 
and then I will come to my last one.  

And that is, I would urge the 
Commission to enter into and publish a 
memorandum of understanding with the 
Department of Justice.  I was glad that Mr. 
Donsanto submitted comments to this 
effect.  I have many concerns that the 
Commission has failed to enter into a 
memorandum of understanding.  I am not 
sure why that has been the case since 
BCRA was enacted, but I think that it 
matters to know when something is or is 
not going to be referred to the Department 
of Justice.  

I have had at least one experience 
where there was an embezzlement.  There 
was -- as would be appropriate, the 
committee referred to it local enforcement, 
they referred it to main Justice, and we 
provided all of the information to the 

Department of Justice eventually for the 
DOJ case which they prosecuted, and the 
perpetrator -- we had been through the FBI 
investigation. 

The defendant, not respondent, 
defendant had been investigated, had pled 
guilty and was in jail before the 
Commission -- before we got our first word 
from the Commission, and frankly, I will 
always believe, based on conversations, 
that part of the reason that the committee 
was subject to what I call double jeopardy 
because then the committee was punished 
because of the criminal acts that had been 
perpetrated upon it, and in no small part we 
queried about why it was that the 
committee went to the Department of 
Justice before coming to the Commission.  

Now, I don't know whether there 
are personality problems or -- I cannot 
understand why the Commission has not 
entered into a memorandum of 
understanding, but there needs to be a 
delineation of responsibility.  It doesn't 
mean that both agencies don't share 
responsibility in some regards, but frankly, 
I think this is a really important element 
with the criminalization of activities under 
BCRA.  

With that, I will be submitting 
additional comments on some of the other 
areas.  The Commission cast a very broad 
net for this hearing, and I appreciate very 
much the opportunity to be here. 

CHAIRMAN WALTHER:  We 
have a Memorandum of Understanding.  It 
was entered into quite some time ago. It is 
on the Web site, but we do have a desire to 
put a little meat on the bones in terms of 
the process ourselves, and so hopefully we 
will be able to make some headway with 
that.  

Yesterday I jumped over people, 
but if anybody is ready right now to ask 
questions, I will call first.  If not, I will call 
on former Chairman McGahn and ask if he 
has any questions of the witnesses, and if 
he doesn't --

COMMISSIONER MCGAHN:  I 
do, but it is a multiple-part question. Just 
demonstrating my thinking ability.  Rarely 
do I have the answers though.  

Mr. Cox, you said that the line 
between audit and subsequent enforcement 
proceedings has blurred.  Is it your view 

from the outside that audit is a form of 
enforcement? 

MR. COX:  I think that is 
probably right.  Certainly when final audit 
reports are stating purported violations of 
the law and you see referrals to the Office 
of General Counsel on the Web site, I think 
that is certainly enforcement.  I think even 
probably the audit process, the way it 
functions, essentially functions like an 
investigation leading up to a reason-to-
believe finding anyway so, I think the 
quick answer to that is yes.  

COMMISSIONER MCGAHN:  
You also said that there is a false 
dichotomy between efficiency and I would 
say due process, but you didn't use that 
word.  That is something I agree with, in 
that I find since I have been here, the more 
material I can read, the better I know what 
is going on, and that is from both sides, but 
could you elaborate on your views for that? 
I am only one person, but I found it curious 
that you had the same point. 

MR. COX:  I think from a very 
basic standpoint, the Commission is the 
decision maker, not the Office of General 
Counsel.  The Commission is the decision 
maker.  So it is important that there be 
contact directly in the enforcement process 
from respondents or for that matter in the 
audit process, from those being audited 
with the Commission itself and not that 
their positions be filtered always through 
the Office of General Counsel. 

That is a very basic proposition of 
process that is not always adhered to here, 
so basically the outside regulated 
community often has to rely upon the 
Office of General Counsel, who has their 
own interests, quite frankly, and often 
adversarial interest to them, in making sure 
their positions are represented before the 
Commission, who is the decision maker, 
and I would again emphasize here as I did 
in my opening comments and in my written 
comments, it is often the only decision that 
the regulated community ever received on 
whether they violated the law or not.  I 
think that is very basic.  

The other reason I think there is a 
false dichotomy between process and 
timeliness or efficiency is that I think what 
the Commission will find, I am hoping, is 
that if they offer more process and more 
direct contact, and by receiving more 
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information, they will be able to move the 
enforcement process or the audit process 
along because the issues will be clearer at 
earlier points in the proceedings, and they 
can then make a determination, thus 
terminating, whether it is an investigation 
or making a decision to move forward to 
the next part of the process, without having 
to have months and months and months of 
further investigation that may be totally 
unwarranted, or maybe unnecessary. 

COMMISSIONER MCGAHN:  
Ms. Mitchell, how are you? 

MS. MITCHELL:  Fine, thank 
you, Mr. McGahn.  

COMMISSIONER MCGAHN:  
In your comments you brought up ADR, 
and you indicated you think that maybe 
respondents should be able to ask for ADR, 
and that is not the policy now.  Why is that 
something that we should consider?  And 
then, (2), if we consider it in a way that is 
consistent with your suggestion, what 
would be the criteria, if you know what the 
criteria would be, what kind of cases, 
simply dollar amount, or is it more the type 
of legal issues, reporting issues, any 
thoughts on what should go there? 

MS. MITCHELL:  Well, I don't 
want to foreclose the possibility of other 
criteria, but I do think that a respondent --
look, there is a process penalty.  If 
somebody files a complaint against you 
which can be completely frivolous, but if it 
gets past the RTB stage, you are done.  

As I said in my comments, I 
would be very curious to see some statistics 
-- you did them, very good -- about after 
RTB, how many things are ultimately -- 
maybe I am not privy to that, but the fact is 
that there is a process penalty, there is an 
expense, there is a time consumption, and 
so if there are respondents who are willing 
to say at the outset, I will enter into ADR 
and I will pay an amount to be done with 
this, then I don't know why that wouldn't 
be something that people could offer to do. 

I do think that sua sponte kinds of 
issues should be available to people who 
admit and come in and agree they made a 
mistake.  I think one of the egregious 
problems with the agency is that, as I said 
before, no good deed goes unpunished.  I 
have quit advising clients to file 
amendments to reports because it is like 
points on your driver's license.  Is there a 

way to resolve this without subjecting 
yourself to that? 

So if there were a way for people 
to know, here is the process, here is what 
you are subjected to, again, coming back to 
publication of the enforcement procedures 
and the penalty procedures, the formula, all 
of those things, the more transparency, I do 
believe and concur with other commenters 
that you would have more voluntary 
compliance, and asking for ADR should be 
a part of that, that if you come in and 
voluntarily say, we made a mistake, and we 
would like to try to resolve this as quickly 
and painlessly as possible -- but what 
happens is you file an amendment, you 
could be subject to an enforcement action. 
You report a violation that was unknowing, 
you are in for five years of misery.  

COMMISSIONER MCGAHN:  
There is a concern. You have reporting 
issues.  Is it better to deal with the 
campaign early in some sort of corrective 
action, a la ADR, or is it better to refer to 
full enforcement? It seems it is better to 
get the campaigns in early rather than later.  

If what you are saying is folks are 
so afraid to do amendments they are 
willing to take their chances just rolling 
them into the next report, whether it is 
reported data or is something that actually 
can, if you really know what you are doing, 
have an effect on subsequent reports, you 
are saying it is to the point where people 
are afraid to file amendments.  That is not 
good.   

MS. MITCHELL:  That is not 
good, but that is what the system is.  Even 
the IRS lets you file amendments, for 
crying out loud, and you don't always have 
the information, or you get the bank 
statement and there is something that you 
didn't know.  Well, there is this 
presumption that you are supposed to know 
everything when you file the report.  There 
is no opportunity for extensions until you 
get the additional information.  It used to 
be I would always say file the report, we 
will file an amendment later.  I don't say 
that any more because I think it is 
malpractice.  

I think the ability to step back -- 
and I would urge the Commission to really 
think big picture, and instead of tweaking 
this or that, maybe think through from start 
to finish the interactions of the regulated 

community and where can you provide 
more transparency, more process, more 
opportunity for voluntary compliance. 
I reiterate something I said six years ago: I 
never have a client that comes in and says, 
how can we break the law and get away 
with it?  They say, I want to participate in 
the process.  How do we do it within the 
confines of the law? I don't want to go to 
jail.  That is what they always say.  There 
is no intent -- maybe there is with some 
people, but certainly not in my experience.  

So, the ways we can make this 
agency, which is all about process, more 
transparent and more palatable, I am not 
saying make it easier, but voluntary 
compliance, what are the ways we can 
encourage and incentivize people, if they 
make a mistake, admit it, come in, have the 
opportunity to correct that?  Again, 
transparency should be the object here.   

CHAIRMAN WALTHER:  Thank 
you very much.  I am going to ask Ms. 
Weintraub for questions.  

COMMISSIONER 
WEINTRAUB:  I am so glad I don't have a 
child entering kindergarten as a result of 
that hearing six years ago. 
I want to thank Mr. Cox for his incredibly 
detailed and thoughtful comments, which 
were among the more thorough comments 
we received, and I suspect you had 
conversations with people who used to be 
in this building because you seem to be 
very well informed, and I appreciate that.  

I think one of the lessons of this 
hearing is that we do need to have more 
transparency because there are so many 
misunderstandings out there, and people 
who had experience with us many years 
ago and had a bad experience still carry 
that around with them.  

I would 100 percent agree that if 
we had a case that was so stale that it was 
sitting around two years after the complaint 
was filed and nothing happened, then we 
should dismiss it, but that has not ever 
happened in my tenure, and I don't think it 
has happened this century.  Maybe in the 
bad old days once upon a time, I don't 
know. 

MS. MITCHELL:  I have one.  I 
will move to dismiss it tomorrow.  

COMMISSIONER 
WEINTRAUB:  I would be interested in 
hearing about the details because it is my 
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understanding we have dramatically 
reduced the time on prosecuting cases. We 
used to have a policy on stale cases that we 
would kick them after 18 months. 

MS. MITCHELL:  We are way 
past that.  

COMMISSIONER 
WEINTRAUB:  I would be interested to 
hear about that.  This is on our Web site, 
but I will be happy to hand it to you, data 
on how often we dismiss or make no 
reason to believe or take no further action 
after the reason to believe, and it is data 
going back to 2003.   

I think there is only a couple of 
years where there weren't -- where that 
didn't happen more often than not, and in 
some cases it is dramatically more often.  
In 2007 we dismissed, had no reason to 
believe or took no further action in ninety-
eight cases as opposed to sixty-seven cases 
that we actually had a conciliation 
agreement.  It happens all the time.   

I think that a lot of the people who 
come and testify here, the really savvy 
inside-Washington lawyers who are, 
frankly, expensive are consulted most often 
on the complicated cases for the big 
players, the ones that are less likely to just 
go away, because they are bigger and more 
complicated and they are more savvy 
players, so you may have a misperception 
based on the fact that you have more 
complicated cases because the people with 
the easier problems are not going to consult 
you or some of the fine practitioners we 
had here yesterday, so I think sometimes 
people have the wrong perception about 
that.  

Many, many people have talked 
about wanting to get unfiltered access to 
the Commission.  I want to assure you, and 
I assured people yesterday, that there is not 
a document in this building that we don't 
have access to.  Commissioners frequently 
start with the respondent's answer or the 
respondent's brief because it is a good way 
to figure out what are the key issues in the 
case.  We have those documents, we read 
those documents.  I think that we might 
want to consider amending our practices so 
that they are literally filed with us, so that 
people will know they come into our 
office.  They do, but apparently people 
don't know about it.  

I think the hearings have been a 
big success.  I take some pride in that 
because I pushed the policy, and it was 
drafted in my office and I am told that I can 
say that, we have had 10 requests, we 
accepted six, and we have had six of these 
hearings.  

I will say that people don't always 
help themselves at these hearings.  Not 
everybody has come in and really 
persuaded people that, wow, they were on 
the right side and we were wrong.  So I 
would advise anybody in the regulated 
community to think about whether they 
will actually advance their cause in these 
hearings, but they have been helpful and 
interesting and informative, and I am 
certainly open to expanding them to other 
settings.   

Like I said, there are a lot of 
misunderstandings out there. Some people 
seem to think that we keep the penalties so 
that it enhances our budget. It doesn't, we 
don't keep any of the penalties.  We don't 
do random audits, haven't since 1979, I 
think.  We can't fight statutes.  I know there 
is a lot of misunderstanding out there, and 
that is why we need more transparency. 
They are a fair issue to raise, and I think we 
need to address that. 

I am really intrigued, Mr. Cox, by 
your suggestion that we should somehow 
enforce the confidentiality provisions 
against the complainants.  How would we 
do that? Do you want us to sue them? 

MR. COX: Well, if you look at 
the statute --  

COMMISSIONER 
WEINTRAUB: I know what you are 
saying.  Practically speaking, getting 
people to not announce they have just filed 
a complaint -- 

MR. COX:  The first step you 
could take is when someone files a 
complaint, you could send a letter or make 
it clear on the Web site, that the complaint 
should not be made public and you can 
state the statute, but one of the points here 
is that there is a lot of concern about 
confidentiality that was mentioned in 
questions through the notice, but clearly the 
very first place where confidentiality for 
respondents is given up is that most -- 
many times complainants are politically 
motivated, and before they send it out to 
you, they run to the media.  

COMMISSIONER 
WEINTRAUB:  Before they send it to us --
I think that is all we would accomplish. 
People would say, I am about to file this 
complaint with the FEC.  If we said you 
can't say anything when you file it, you 
wouldn't have that press conference.  I 
agree that many, many, many of the 
complaints are politically motivated. 
Those are the people who have incentive to 
be watching the other guy, but a number of 
them have validity anyway.  It is true they 
are politically motivated, but sometimes 
they are right.   

MR. COX:  It is a fine line and in 
the comments we mention that they have a 
First Amendment right to obviously discuss 
the issue, but if the complaint process is 
supposed to be confidential, and if the 
Commission is very concerned about that, I 
think it does need to look at whether it 
shouldn't do something or at least tackle the 
issue of complainants essentially making 
public that the Commission is going to 
notify respondents, like the statute says, by 
making the complaint process public. 

CHAIRMAN WALTHER:  I am 
going to ask. We are running short on 
time.   

COMMISSIONER 
WEINTRAUB:  The chart in our brochure 
with the time lines, that is not just a 
statutory time line; that is a summary of 
what the statute says, and the statute is 
silent in some areas, and that is why the 
chart is silent.  It is not a conspiracy to hide 
information. 

MS. MITCHELL:  I understand 
that, but I am saying that there needs to be 
some recognition that this is a hurry up and 
wait game.   

COMMISSIONER 
WEINTRAUB:  I get that.  

MS. MITCHELL:  And it is very 
distressing. 

CHAIRMAN WALTHER:  We 
will come back to these after we get 
through all of the commissioners. 
Commissioner Hunter? 

MS. HUNTER:  I have so many 
questions I don't know where to start, but I 
will bring up one or two quick issues.   

One is, Ms. Mitchell, you 
mentioned you are telling people not to 
amend.  There has to be a better way to 
deal with this, to balance -- the OGC would 
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say we have to have some kind of penalty 
in order for people to realize there is a 
consequence for not filing something, but 
at the same time it makes no sense for 
somebody not to be able to say, I made an 
honest mistake, I am putting it on the 
public record. 

I am wondering if you could think 
more, maybe submit comments later, about 
what is the best way around that.  Maybe it 
is ADR, I don't know, but I think it is fair 
to say campaigns don't want to admit a 
mistake.  Nobody wants to even say my 
original report was filed inaccurately, and 
so, therefore, they have no incentive to do 
that.  Even if they have to amend the report 
and file something that says, I made a 
mistake, that seems to be at least a step 
forward, to say we originally messed up.  
They are already admitting that they made 
a violation when they admit it, so why go 
through the whole big process of 
punishment and conciliation when they 
admitted up front that they failed to report 
something? 

MS. MITCHELL:  I am not sure 
that it is admitting a violation if you admit 
the report to more accurately reflect the 
information you have now that you may 
not have had at the time.  I think that the 
attitude is and the conclusion is, and I have 
heard it many times, that that act of 
amendment is admitting a violation, and I 
think there needs to be, look, I don't know 
what the point schedule is for generating an 
audit based on how many amendments you 
file.  That is a secret.  I don't know. We 
can guess, but I don't know at what dollar 
level it generates an audit.  I don't know.  I 
am guessing.  I am guessing. 

But what I do know from 
experience is that at a certain point, it is at 
a certain dollar level it is deemed a serious 
violation that goes to enforcement or so 
many amendments triggers an audit 
somehow.  That is a secret from my 
practitioner perspective. 

I think that transparency and 
making that public and letting people can 
know so they can make a judgment and 
know -- and if you do make a mistake, if 
you do find -- look, in my experience 
campaigns, and maybe this is different with 
other people's clients, but usually whoever 
is assigned to do the reporting is not 
somebody who is basically making the big 

political decisions.  They are trying to do 
the best that they can do.  Campaigns 
devote varying degrees of resources to the 
whole compliance and reporting arena, and 
that is usually the prime determinant of 
what they do.  

But even the best, well-oiled 
campaign makes mistakes.  When the 
presidential campaign of Barack Obama is 
accepting contributions from O.J. Simpson 
and Bart Simpson, it tells me that no matter 
how sophisticated you are, there are going 
to be mistakes.  Is that a violation? I don't 
know.  This is not a good system.  This 
isn't good.  That is what I am saying. 

CHAIRMAN WALTHER: 
Should we move on? 

MS. HUNTER:  Just one more 
comment.  I like your suggestion to look at 
this from the big picture because often the 
people that are doing their part of the job, 
here at the agency, they are doing it the 
way they are supposed to.  But nobody is 
looking at it from the big picture.  I think 
that is a good suggestion. 

CHAIRMAN WALTHER: 
Commissioner Bauerly? 

COMMISSIONER BAUERLY:  I 
would like to ask a couple of questions of 
Mr. Cox. You had detailed comments 
about process, and I appreciate that.  I share 
Commissioner Weintraub's concern that 
there seems to be a concern about what 
type of information commissioners have 
access to.  There is a gap in understanding, 
so we need to do a better job of letting the 
public know, about the fact that we do have 
access to the legal and factual analysis that 
the respondents do submit.   

There is a lot of discussion about 
having direct access to the Commission, 
and if there are additional ways we can do 
that, if that is through a -- that is important, 
but I think it is important that we do a 
better job of letting people know of what 
we do have access to already. 

I would like to talk about, over the 
last day and this morning we talked about 
the audit process in particular, and I am 
wondering if you have thoughts at what 
point in time -- there seems to be two 
logical places, the interim report and the 
final audit report, as to where that hearing 
might make some sense. 

MR. COX:  Let me say two 
things.  I think it has to be before the final 

audit report is published, and I guess the 
reason I am hesitating a little bit is I think 
this is also one of the problems of the 
blurring of the line in the enforcement 
process and audit process. 

One of our main comments with 
regard to the audit process is that 
sometimes final audit reports are made 
public that state purported violations when 
not all of the enforcement decisions have 
been made.  

Our concern here would be that it 
seems to us that that should not occur, that 
the final audit report should not become a 
finalized public audit document until all the 
enforcement decisions that need to be made 
have been made.  

That is why I say -- I guess I am a 
little confused as to -- if we are using the 
system that is already in place, I think you 
may even need a hearing after the final 
audit report if there is still enforcement that 
is ongoing, but in terms of -- it seems to me 
that the most important part for the hearing 
is that in the audit process, that hearing 
should be at a point at which it can affect 
the final product, which would have to be 
before the final audit report occurs.  

COMMISSIONER BAUERLY:  
Ms. Mitchell do you have any thoughts? 

MS. MITCHELL:  With respect to 
audits and enforcement? 

COMMISSIONER BAUERLY:  
And particularly the timing of a hearing. 

MS. MITCHELL:  I think as part 
of the stepping back and looking at the big 
picture, the reason the public doesn't 
understand what it is you have access is to 
because it is a secret.  

COMMISSIONER BAUERLY:  
It is not a secret.  We both just told you 
what it is.  And people yesterday explained 
it.  If it has been a secret until now, it is no 
longer a secret.  

MS. MITCHELL:  I have had a 
number of conversations with OGC and 
been told, we already considered that 
argument and rejected it.  So you have a 
sense that you are really submitting your 
brief to your opposing counsel.  

I don't know -- just because you 
have access to it, I don't know -- do you 
always read it, do you always read 
everything?  That seems to me to be 
something that is attended to for every 
commissioner.  You submit it to OGC and 
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then you wait and you wait, and then the 
next thing you hear is from OGC, and all of 
the dealings with the Commission are done 
by OGC.  So if there is a perception that 
there is a filter between respondents and 
the Commission, it is because there is.  
What you have access to and what you do 
with that is up to you.  It is a secret process. 

COMMISSIONER BAUERLY:  
Let's follow your own logic.  If you were 
allowed to submit directly to the secretary's 
office for direct circulation to the 
commissioners, you would have to rely on 
the good faith of the six people sitting 
before of you that we take our jobs 
seriously and do that.  I am not sure what 
the difference in that process would be.  
You still have to trust that we are doing our 
jobs to the best of our ability.   

MS. MITCHELL:  Here is a 
question that I have that I do not know the 
answer to, and maybe you can enlighten 
me.   

When I submit my brief to the 
OGC and then it goes to the Commission, 
does the OGC write any comments about 
what I write? Does it -- don't you get a 
memorandum of some kind arguing -- I 
don't know who gets the last word.  Do I 
get a copy of everything that OGC gives to 
you? 

COMMISSIONER BAUERLY:  I 
do not know what you get a copy of it.  

MS. MITCHELL:  All I get is the 
RTB, factual legal analysis and then the 
probable cause brief.  That is all I get.  I 
don't get the documentation.  You may get 
it.  I don't get it.  I don't get any 
commentary that OGC makes or any 
summaries, any memoranda that are 
provided to you that I don't see.  That is 
why I think that there is this sense that 
there is a filter, because I think there is, I 
don't know that because it is a secret, but if 
you want me not to think that, maybe we 
should make it public.  

COMMISSIONER BAUERLY:  
You asked a question about whether we see 
your raw document as you submit it, and 
we do.  There is no character, there is not a 
cover memo that says this is a good brief or 
a bad brief. We see the document.  You are 
right, OGC has provided a factual legal 
analysis.  Their view of -- but we do not -- 
we do not have to rely on OGC to read the 
documents ourselves.   

COMMISSIONER MCGAHN:  
But there are comments that are prepared 
that are put on the packet with the counsel's 
recommendation, which does not go public 
until the end of the MUR.  Once the case is 
closed, it goes public.  To sit up here and 
say there is not -- 

COMMISSIONER BAUERLY:  I 
am not saying there is not a factual and 
legal analysis. 

COMMISSIONER MCGAHN:  
This is the confusion. 

COMMISSIONER BAUERLY:  
Ms. Mitchell asked me if there was a cover 
memo that characterizes what the 
respondents thought. There is a factual and 
legal analysis because they have received 
it.  We have access to the document as it 
was filed by the respondent.  

MS. DUNCAN:  If I might try to 
provide some clarity on this for the public 
record.  As you know, the general counsel's 
office provides respondents a brief 
indicating that they are -- we are prepared 
to recommend to the Commission a finding 
of probable cause to believe. 

After that respondents have an 
opportunity to submit a brief.  That brief 
goes directly to the Commission without 
any analysis done by the Office of General 
Counsel.  The Commission is able to 
consider the brief.  The Office of General 
Counsel considers the brief, and then it 
writes a recommendation to the 
Commission as to whether it recommends 
probable cause to believe.  That 
recommendation takes into account 
respondent's brief and relies heavily on our 
initial brief.  After the close of the case, 
that brief is made public as is the rest of the 
materials in the case.  That report to the 
Commission recommending probable cause 
or not is made public.  

MS. MITCHELL:  It just does 
seem to me that since that is going to be 
made public, it would seem proper that the 
other materials of the case ought to be 
made public to the respondents before it is 
over. 

CHAIRMAN WALTHER:  I am 
going to call on John Gibson who is 
Director of Compliance to see if he has any 
questions -- Mr. Vice Chairman, I 
apologize. 

COMMISSIONER PETERSEN:  
I think I should have taken that opportunity 
to be skipped in the order.  

First of all, I commend both of our 
witnesses for the fine comments they have 
prepared and for the useful information 
contained within them.   
I have a question for Mr. Cox. In the 
section dealing with motions before the 
Commission, you state and emphasize that 
-- you recommend that we expand the 
scope of what motions we will consider, 
and you say at a minimum a process should 
be provided for motions to quash 
subpoenas.   

You are not the only witness who 
submitted comments to the Commission 
who has emphasized motions to quash 
subpoenas as being the most important one. 
I was wondering if you might expand on 
why you think that one is so vital.   

MR. COX:  I think one of the 
problems that we have in the enforcement 
process is the length to which it goes on, 
quite frankly. I actually was going to say 
this -- I think it was when Commissioner 
Weintraub was talking -- about the 
timeliness improvements that the 
Commission has made.  

One response that I would make to 
that is if you are litigating in Federal Court, 
often Federal Court trial litigation doesn't 
go on as long as investigations go on in this 
Commission, even if they are complex 
investigations, complex cases in Federal 
Court, for instance in the Eastern District 
of Virginia where I happen to reside, is on 
the rocket docket.  Even if you have a 
complex case, it goes through in a year, not 
two years or five years. 

One of the reasons I think the 
motion to quash subpoenas or, for that 
matter, any motions involving discovery 
related to the enforcement process are 
important is it really hurts efficiency, it 
seems to me, and one way of dealing with 
this may be to allow some of those things 
to happen before the Commission rather 
than having to go to court. 

Now, I guess you can say the 
response to that could be, well, someone 
could still go to court, the Commission 
could determine whatever they wanted and 
determine they might still be able go to 
court, but what I am thinking is if you 
believe that you have been heard by the 
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Commission and fully aired, that I think a 
lot of those will not go to court.  

Quite frankly, I think there are 
also cost reasons for doing this.  I imagine 
the cost of having a hearing on quashing or 
privilege, whatever it is, in discovery and 
investigations would be much less 
expensive in front of the Commission than 
filing an action in Federal Court.  I think 
that is the main reason.  

COMMISSIONER PETERSEN:  
If I can have Ms. Mitchell comment.  As 
one who has represented several 
respondents in MURs, is this a motion that 
you support and have you had concerns 
about the scope of subpoenas that your 
clients have received in the past? 

MS. MITCHELL:  Yes, in the 
past, and there is a way to have a motion 
docket where you would set aside a certain 
time each month where there are discovery 
disputes or privilege issues or those kinds 
of things where the Commission could 
perhaps dispense with those on a more 
expedited basis, but I think stepping back 
and thinking about, just because the 
Commission has done it a certain way for a 
very long time doesn't mean that the 
Commission needs to continue these things 
the way it has done all these years.  

Thinking in different terms, what 
are the things we could do to make it more 
transparent, to expedite, to deal with these 
procedural things at the Commission level 
so that we can dispense with some of these 
issues more expeditiously.  I think those 
are all things that the Commission should 
undertake to do.   

It is trying to deal with that while 
you have a train moving ninety miles an 
hour down the track with all of the other 
things the Commission has to do, but I 
think this is really important and I would 
echo Mr. Cox's comments as well as those 
comments I have read from my colleagues 
of yesterday. 

MR. COX:  If I could add one 
other thing, one of the reasons it is 
important to have motions dealing with 
discovery with the Commission is it is yet 
another opportunity for the Commission as 
a decision maker in the enforcement 
process to keep a tab on the cases that are 
in the enforcement process. 

I know the Commission generally 
grants a broad amount of discretion in the 

investigation to the Office of General 
Counsel, but if it is hearing motions to 
quash subpoenas or to protect privileged 
documents from respondents, it is yet 
another time that it will come before the 
Commission to have a check-in of how this 
MUR is going.  

COMMISSIONER PETERSEN:  
As part of this motion and other motions, 
how part is it from your perspective that 
not only you are able to file a paper with it, 
but you actually have access to the 
commissioners to have a direct exchange? 

MS. MITCHELL:  I just happen 
to think -- I think that is important, and I 
think setting aside some days for that kind 
of practice is an important thing because, 
again, you have a sense then that there is a 
neutral arbiter.  The most frustrating thing 
is to think that the decisions are being 
made by your opposing counsel.  

MR. COX: We have seen this 
exchange today about what the 
Commission understands it has access to 
and sees and does review and what the 
regulated community believes is being 
seen.  I think that only emphasizes the 
point that, really, there is a kind of a gulf in 
this hearing that the regulated community 
understands or believes how they are being 
heard unfiltered by the Commission, and I 
think if you can actually create more 
opportunities so that that gulf is breached 
by true appearances before the commission, 
I think that aids everyone. 

CHAIRMAN WALTHER:  Thank 
you, Vice Chairman.  Sorry I missed you 
there.  

Mr. Gibson. 
MR. GIBSON:  I don't have any 

questions, but I do look forward to 
receiving your comments.  I do thank you 
for your comments.  Thank you.  

CHAIRMAN WALTHER:  I have 
a question to Mr. Cox.  We heard yesterday 
at some length about almost pretty close to 
unanimous comment that we should make 
a public civil fines approach, and then I 
note that you are not in favor of that, and, 
of course, it has been that way in the 
agency for many years and I am tilting 
toward the publication, but I am very 
interested to hear both sides of the 
argument here at this point, and give us 
your best thinking on that.  

MR. COX:  I am kind of on the 
fence. I actually do believe obviously in a 
lot of transparency. The concern that I 
have about publishing the civil fines 
schedule would be that it would end up 
ratcheting up fines and not allowing the 
Commission enough discretion when 
necessary.  I want to echo what Cleta had 
said earlier, and that is that I think my 
viewpoint of those members of the 
regulated community as a whole is they are 
trying to comply with the law and to the 
best extent they can fully and freely 
exercise their public rights, and so I don't 
see -- I understand when there is a 
violation, there has to be consequences to 
that, but I don't think that in general there 
should be heavy handed penalties, so my 
concern about publishing a civil fine 
schedule is it would have the effect of 
firming up or even ratcheting up the 
penalties being paid across the board by the 
community, and that is a concern that I 
have.  

So, I think by not publishing it, 
the Commission is able to exercise 
discretion based on the facts and 
circumstances, and my hope is that if my 
understanding of people trying to comply 
with the law is correct, that often the 
Commission is exercising discretion 
downward rather than upward.  

CHAIRMAN WALTHER:  One 
of the reasons given yesterday is if we offer 
a discount in a certain matter, whether it is 
sua sponte, people don't know where the 
discount is coming from, so it is maybe not 
an inducement to get a discount, but you 
don't know what it is from exactly, so we 
sense that on behalf of clients there is a 
frustration on the part of clients that they 
don't know how we make it up.  They want 
counsel to say this is where they are 
heading, but we have these factors, so let's 
take a crack at mitigation.  

How do you respond to that issue 
about convincing someone to look into 
conciliation without knowing where we 
have a starting point?  Are you on the other 
side of the fence now? 

MR. COX:  This was a tough 
issue for me.  My initial read was let's 
publish everything out there, out in the sun, 
throw open the doors.  My concern is 
essentially that if you publish whatever the 
sentencing guidelines are -- you see this in 
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the criminal law, this is a good analogy -- 
is that the criticism that happens when 
judges depart downward from sentencing 
guidelines is they are going easy on crime, 
and my concern is, and this is why I am on 
the fence, my concern is if you depart 
downward and in my view are having to do 
so often because people are really not that 
culpable for violations, then you are in a 
situation you have to be careful of what 
you ask for.  That is what, I guess, my 
concern is.   

MS. MITCHELL:  I think that one 
of the ways to address that -- I don't 
disagree with what Mr. Cox is saying.  One 
of the ways to address that is to say the 
Commission reserves the right to waive or 
substantially reduce a penalty in the 
schedule based on the following factors. 

One of the factors is we can create 
the incentives for sua sponte reporting. 
What is the basis for arriving at the amount 
at issue in the first place, is it through 
enforcement and audit or is it through filing 
amendments, is it through self-reporting?  I 
think there are ways the Commission can 
reserve the right to itself to waive or 
substantially reduce any of the penalties in 
the schedule if these certain factors or 
mitigating circumstances are present, and 
that encourages people to have mitigating 
circumstances.  

MR. COX:  One of the reasons I 
guess I am on the fence and believe that 
maybe it is not essential to publish the civil 
fines penalty schedule is that since you 
have indexed MURs and made them 
available on the Web, I think to a certain 
extent you can discover a range of 
information about where you are at by 
doing that.  I understand that is more 
laborious then going to a chart and saying 
you are at the fifteen to $25,000 level and 
here you are, but I guess I prefer that 
because then it takes care of my other 
concern, which is that you then don't have 
this.  Well, you should have been here and 
you only got half of that, so the 
Commission must be soft on election law 
crime or election law violations. 

CHAIRMAN WALTHER:  One 
of the issues that comes up when you 
consider that is one concern that I have, 
that you are setting up a situation where 
you really need an election law expert 
attorney to help you in a matter because if 

you don't know the MURs -- I know former 
Chairman McGahn not too long ago, we 
couldn't find a MUR, except that he 
remembered that there was a MUR out 
there somewhere.  That is great if you have 
people who lived this, but for someone 
who wants to get some general guidance, if 
you don't know the MURs or you don't 
have a binder, you are looking at the 
penalty amounts as opposed to an issue on 
527s or something, the average lawyer is 
quite handicapped without spending some 
money. 

There seems to me some benefit to 
a starting point. I welcome your thoughts 
on that.  I made a mistake of calling on Ms. 
Duncan.  I thought she was going to ask 
other questions.  I welcome any thoughts 
you have on that one point, and then we 
will move.   

MS. DUNCAN:  Thank you, Mr. 
Chairman.  Welcome to the panel.  

I have one question for Mr. Cox. 
You are recommending that respondents be 
given access to all documents produced and 
all deposition transcripts at the end of the 
investigations, even before the probable 
cause briefs are produced.  

I ask this question recognizing the 
unique mission of our agency and the types 
of sensitive behavior or activities that we 
regulate, but I also ask it recognizing that 
there are other civil law enforcement 
agencies where a large percentage of the 
matters that come before them are resolved 
before the adjudicative stage, and in that 
way those agencies are similar to this 
agency. 

Having said all of that, can you 
identify any other civil enforcement 
agencies that provide such liberal access to 
contents of the investigative file at the 
investigative stage as opposed to at the 
adjudicative stage of the resolution of 
matters? 

MR. COX:  No, I am not offhand 
aware of any, but I also wonder, I guess in 
response to your question, I also wonder 
whether those other agencies have such a 
high rate, and I mean an exceptionally high 
rate, over ninety-five percent, of not going 
to court.  I understand that there is de novo 
review available in court, but you are 
essentially the adjudicative stage for 
everyone, and that is, I guess, my point.   

MS. DUNCAN: It sounds like 
you think it would be worthwhile to look at 
those agencies if in fact they are analogous, 
if in fact there is such a high proportion of 
the matters before them being resolved 
before the adjudicative stage.  You don't 
have to agree or not agree with that. 

Let me ask you one other question 
about your recommendation here.  I think 
in your written comments you conditioned 
the access to the investigative materials on 
not having an objection from the General 
Counsel, and I just wondered if you could 
elaborate on that as to what would be 
appropriate grounds on which the General 
Counsel might object? 

I can think of concerns we would 
have about sharing that information that 
have to with confidentiality and 
diminishing the possibility that witnesses 
will cooperate, et cetera, but I am 
wondering what you would have in mind in 
terms of appropriate considerations. 

MR. COX:  I think some of those 
might be appropriate considerations that 
you could bring before the Commission.  I 
think if there are other -- I know I had said 
after the investigation is complete, but if it 
could, for instance, be part of an 
investigation elsewhere that may not be 
complete but the investigation at the FEC is 
complete, that you are aware of, that there 
is another investigation going on, then 
maybe there are reasons attached to that, 
but it seems to me when the FEC has 
completed its job of investigating, the 
general rule should be that they should 
have access to that information to make 
their defense because this is the only 
defense they are going to get to make, 
essentially.  I think there could be reasons 
of confidentiality.   

I want to be clear here. When I 
am saying access to documents produced 
and testimony provided, I am not saying 
access to privileged materials that the 
Commission has developed, or materials 
that other government agencies have 
developed. It is literally the fact-based 
evidence from discovery.  

The reason I included a provision 
if the Office of General Counsel objects, 
and in fact this is consistent with the policy 
that you have with regard to providing 
deponents with their depositions, it seems 
to me there does need to be an escape valve 
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if there is a good reason, but I don't believe 
that that escape valve should be used as a 
general rule to prevent access to factual 
information. 

There needs to be a really good 
legal reason for it, or a good procedural 
reason for it, that there is another 
investigation ongoing in another agency or 
that -- I think in the case of MURs that 
have multiple respondents, you will have 
the issue of, well, maybe an investigation 
with regard to one respondent is over but 
an investigation with regard to another 
respondent is not, and they are interlinked.  

Maybe the appropriate action 
there then is to postpone the probable cause 
briefing in the investigation that is 
completed earlier, and also therefore 
postpone access to the documents and 
depositions taken at that point until the 
MURs can come together at some point so 
that you are not compromising the 
investigation in those other MURs.  

I think the Commission really 
needs to seriously consider how important 
it is for that access to be granted. 

CHAIRMAN WALTHER:  Thank 
you. We have seven minutes left.  

Any further questions? 
Any further comments you would 

like to make in light of the questions we 
have posed to you?  If not, we will let you 
off the hook.  Thank you very much for the 
comments and the hard work.  

We will recess now for about ten 
minutes and then we will begin at 11:40.  

(Discussion off the record.)  
(Brief recess.)  

CHAIRMAN WALTHER:  We 
will now reconvene.  

We have before us Mr. Clay 
Johnson from the Sunlight Foundation.  He 
has proffered comments that are more 
technical in nature on the enforcement 
process, but upon taking a look at your 
report, it is very important to us to consider 
some of the points that you made. 

You have the luxury that no one 
else has had because you are all alone, and 
we have allocated for this panel an hour 
and twenty minutes.  We had a more 
structured approach, but I will ask you to 
give us a short summary of some of the 
highlights you would like to make, and 

then we were will open it up for questions 
and comments.  

Bear in mind, none of us are 
experts in this technological field, so feel 
free to bring it down to the eighth- grade 
level.  

MR. JOHNSON:  Bear in mind 
also that I am not an expert in the legal 
field, so bring it down to the eighth-grade 
level for me when it comes to election law. 

CHAIRMAN WALTHER:  Please 
proceed.   

MR. JOHNSON:  My name is 
Clay Johnson.  I am from the Sunlight 
Foundation.  We are a nonpartisan 
organization that is dedicated to facilitating 
ways to make use the Internet to make 
information about Congress and the federal 
government more accessible to citizens. 

Today I want to talk about two 
primary issues.  First, I want to talk about 
how the FEC can make adjustments to its 
data and Web site to further fulfill the 
FEC's disclosure mandate; and second, I 
want to talk about ways the FEC itself can 
be more transparent to the American 
people.   

My first point:  Your number 1 
priority in fulfilling your mandate to 
publicly disclose campaign finance 
information should be to provide high-
quality and accurate data to citizens in a 
way that is comprehensive and 
understandable.  

This involves three things: 
1) Ensuring that the data that is being 
collected is accurate.  
2) Publishing the data in a reliable way that 
is accessible.   
3) Making the FEC's Web site itself more 
user-friendly. 

The first point about ensuring that 
the data that is being collected is accurate 
can best described as garbage in, garbage 
out.  If you are getting bad data from 
campaigns, then you are going to publish 
bad data.  As long as the FEC does not 
enforce strict guidelines on how it receives 
compliance data, it won't be able to publish 
reliable and accurate data itself.  

Right now the FEC receives 
filings in what is called a non-standard 
format that has low versatility.  What that 
means is that when rules change in the 
FEC, you have to change the file format 

that campaigns and software vendors send 
data to you in. 

So people who want to see those 
filings also have to change their stuff, and 
what that means is -- for instance, right 
now you have a vendor that we know that 
has been posting electronic filings 
erroneously to the FEC for over two years. 
This can be a problem for people who want 
to view this data.  

What we recommend is a more 
standardized and more versatile format 
than the custom file format that the FEC 
accepts.  I am happy to file, I don't know 
what the language is, but I can send you 
memos about what that stuff can be at a 
later time.   

Second, and this is probably the 
most important, the FEC publishes data it 
receives in official versions after it has 
been received and gone through some form 
of internal process at the FEC.  This is 
where the most need for improvement 
needs to come into play.  

Presently there are multiple fields 
like name and occupation and employer, 
and the way you publish your data, each 
field has a certain number of characters that 
is allowed in that field, and if, say 
someone's occupation and employer, the 
length of their title and employer goes 
beyond the length of that field, that data is 
then lost.  I personally take great offense to 
this because if you look for me in the FEC's 
database, it lists me as technology con, 
instead of technology consultant.  

The answer to this is not to simply 
just increase the width of the fields.  The 
answer is to use more standardized formats 
for publishing this data, like XML, 
extensible markup language, and I will give 
you whatever you want in terms of 
technical support and knowledge.  My 
brain belongs to you as long as you want it. 

COMMISSIONER 
WEINTRAUB:  Give it to him. 

MR. JOHNSON:  What is 
happening is that data is getting lost when 
it is being published, so it is nearly 
unusable.  It is inaccurate and you can't 
make safe assumptions.  

Finally, my third point is making 
the Web site more user friendly.  As we 
have seen in the last three presidential 
election cycles, the use of the Internet to 
make contributions has surged cycle after 
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cycle and, as such, so has the interest over 
your Web site and data.  

Today the FEC's Web site has to 
be recognized as the most valuable 
strategic asset your agency has in fulfilling 
your disclosure mandate and, as such, that 
its Web team is more than just providing a 
support function.  Just as attorneys are 
essential to the FEC's enforcement duties 
and accountants are critical to the FEC 
compliance mandate, the FEC's Web staff 
is instrumental to the core disclosure 
mission of the agency and must be 
provided with the skills and authority to 
make disclosure on its Web site equal to 
other critical agency functions.  

Improving the Web site involves 
two significant changes.  First, a shift in 
language that starts speaking to citizens 
and not just to lawyers and accountants. 
For instance, if I want to search the FEC 
database, my first option on the Web site 
right now is to search through candidate 
and PAC party summaries.  Many people 
don't know what PACs are or what a 
summary is.   

Some language -- the language on 
the Web site right now is highly 
specialized, and a recommendation is that 
you spend some time copywriting with a 
copywriter to tailor it to a broader 
audience.   

Second, a change in technology to 
make the Web site itself more useful in 
spreading the information.  For instance, 
right now if I do a Google search for Clay 
Johnson, I can take that link and then copy 
it and paste it in an e-mail or put it on a 
Web site or something like that.  Right now 
when I search the FEC's Web site, I can't 
do that.  I can't search for Clay Johnson as 
an individual contributor on FEC.gov and 
then e-mail that link to someone.  I have to 
e-mail the search form to someone and tell 
them to type in Clay Johnson. 

The second thing is to have what 
are called APIs, which are ways for other 
Web sites to query your database and put 
the information on their pages, so that they 
can say -- so that I can, say, run a Web site 
that says I will search for Clay Johnson and 
have the contributions listed on my Web 
site in line. 

Those are my three big 
recommendations for you guys for your 
Web site.  

And secondly, on a separate note, 
as part of the FEC's enforcement and 
compliance duties, senior staff and FEC 
commissioners routinely meet with 
individuals representing candidates, PACs, 
campaign committees, corporations or 
other entities that are being investigated or 
have possible knowledge of alleged 
campaign finance violations.  

To address the appearance -- and I 
am not saying anything is going on wrong 
here.  To address the appearance of undue 
influence or corruption, it is Sunlight's 
suggestion that the Commission should 
draft regulations that would require 
Commissioners and certain senior officials 
to report online within seventy-two hours 
any significant contact relating to a request 
for FEC action. 

If the FEC finds that it does not 
have the ability to draft such regulations -- 
I don't know that you do -- it should design 
a system of voluntary reporting of 
significant contacts.  In either case, a 
significant contact is one in which a private 
party seeks to influence any official 
actions, including any advisory, regulatory 
or enforcement action pending before the 
Commission. 

Thank you.  I will be happy to 
answer any questions.  

COMMISSIONER WALTHER: 
Let's start with the commissioners.  
Commissioner Weintraub.   

COMMISSIONER 
WEINTRAUB:  I am completely incapable 
of engaging with you on the tech stuff. 

MR. JOHNSON:  That is not true. 
I am pretty charming.  [Laughter.] 

COMMISSIONER 
WEINTRAUB:  I hope this will be the 
beginning of a dialogue between you and 
Alec Palmer, who is sitting at the table over 
there, who I am pretty confident is the only 
person in this room who really understands 
what you are talking about, and there are 
probably some staff people out there too. I 
hope -- I think you have made what sound 
like perfectly reasonable suggestions to me.   

The only thing I really want to ask 
you about is the statement you said at the 
end: As part of our enforcement and 
compliance duties, senior staff and FEC 
commissioners routinely meet with all of 
these individuals that we are enforcing the 
law against. 

What is that based on?  Because 
we have what I consider to be pretty 
stringent ex parte rules that require 
disclosure of exactly those sorts of 
contacts, and as a result I think that 
commissioners try pretty hard to avoid 
doing that.  Do you know something I 
don't? 

MR. JOHNSON:  No, no.  Please 
don't take it as, hey, I know you guys are 
meeting with convicted felons and -- what I 
am saying is you meet with people about 
your issues, whether they are investigations 
or --

COMMISSIONER 
WEINTRAUB:  No, not about 
investigations.  We have rules against that.   

MR. JOHNSON:  How do you 
conduct investigations? 

COMMISSIONER 
WEINTRAUB:  Our staff attorneys do. 

MR. JOHNSON:  I see. 
COMMISSIONER 

WEINTRAUB:  I certainly would never 
meet with counsel to a party that had an 
ongoing investigation to talk about that, 
and if I did I would have to disclose it 
under our current rules.  I am wondering if 
you know something I don't know. 

MR. JOHNSON:  Then you know 
something that I don't know.  I will say that 
one of the things we say at the Sunlight 
Foundation is public means online. What 
that means is it is not okay to say that a 
document is public or that a schedule is 
public because it is an in a three-ring binder 
somewhere in this building any more. 
Technology has required a shift and I think 
Americans are demanding a shift in the 
way they think.  If it is public, it has to go 
online, and you might as well consider it 
confidential if it is in a document in the 
basement here. 

COMMISSIONER 
WEINTRAUB:  That is a very fair point 
and I agree with that.  Do you have a 
definition of significant contact? Is that 
based on a regulation of another agency? 

MR. JOHNSON:  That is based on 
what my lobbyist told me to say. 

COMMISSIONER 
WEINTRAUB:  You know what people 
think about lobbyists here in Washington. 
It sounds like it is drawn from regulatory 
language.  I was wondering if you are 
suggesting there is some agency that does 
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this, and we should be modeling ourselves 
on them? 

MR. JOHNSON:  No. 
COMMISSIONER 

WEINTRAUB:  Okay.  That is it.  
CHAIRMAN WALTHER: 

Former Chairman McGahn. 
COMMISSIONER MCGAHN:  

The fact that you looked at our Web site 
and you didn't understand what our ex parte 
rules were tells us that they are not 
prominently displayed on the Web site, 
which I think is the point you are making, 
if it is not there, someone who is not an 
FEC junkie is not going to know, which 
could raise perception issues, so maybe that 
should be more prominent on the Web site.  

MR. JOHNSON:  Sure. 
COMMISSIONER MCGAHN:  

Believe it or not, one of my degrees 
undergrad was in computer applications, 
and once upon a time I could actually 
program in COBOL C, Fortran -- I could 
actually do all that, and my father 
convinced me that computers were just a 
fad and I should go to law school. I made a 
lot of good life choices, and now here I am.  
[Laughter.] 

I was once quoted by a British 
academic saying, I don't understand why 
anyone ever would want to go on the 
Federal Election Commission [laughter] 
and something about the fox guarding the 
hen house, which was of course taken out 
of context, which actually was submitted as 
a comment in the hearing five years ago.  
That is a way of saying I sort of understand 
some of this, but not really.  

The question I have -- I think Alec 
Palmer has done a great job in the last 
several years with the Web site compared 
to what the agency used to be like.  The 
font was smaller than even the footnotes I 
write, but it seems to me some of the 
search-engine analogy type stuff is a little 
tough.  Search words like contributions, it 
will come up, there are no words on 
contribution.  I will type a respondent's 
name in a case I knew existed and I 
couldn't find it.  I don't really understand 
how search engines work and what we can 
and improve that so it may give the public 
a better sense of what we do here and how 
to get access to the information. 

MR. JOHNSON: It is a tough 
problem to solve.  I used to work for a 

company called Ask.com or Ask Jeeves as 
it was known back in the day. 

Right now the FEC Web site has 
several different ways of searching.  You 
can search the FEC's Web site, there is a 
little box on the top where you can search 
for anything.  You can search for me there.  
A PDF file of this meeting comes up, and 
then you can also go and click on search 
disclosure databases, and there are different 
methods of searching those databases, so 
you can search for individual contributors, 
committee filings and stuff like that.  

The way that is done is actually 
fairly sufficient because you are basically 
limiting the scope of what things can be 
searched through, so because of that they 
are more accurate, the less needles in the 
haystack -- or the less hay in the haystack, 
the more needles you are going to find.  

The problem is that the underlying 
data that is coming into the FEC and then 
the process that the FEC is using to scrub 
or clean up that data, you are losing data 
that is valuable, so when you are searching 
against stuff that the FEC has accidentally 
deleted or not publishing any more, it is the 
technology con problem. Who knows 
whether it is a technology contract or 
consultant? 

It is worse when you have large 
companies and the company name comes 
first, so let's say the name of the company 
is Wal-Mart Stores Inc., and the title of the 
person is Director of Mid-Atlantic Stores. 
It is very relevant that this person is 
Director of the Mid-Atlantic region, but the 
FEC is only going to publish Director of, or 
Director "O," because that is the character 
limit.  You run the problem of losing data 
that doesn't exist.  

It is the same for names.  People's 
names will often be truncated.  Over twenty 
percent of occupation and employers' 
names that the FEC is publishing to date 
contains missing information, information 
that has been truncated in some way.  That 
is the thing -- when it comes to search, you 
won't be able to search against that data 
because it doesn't exist any more.  

COMMISSIONER MCGAHN:  
That is all I have. 

CHAIRMAN WALTHER:  Ms. 
Bauerly.  

COMMISSIONER BAUERLY:  
Thank you, Mr. Chairman, and thank you 

for sharing your insight with us.  I am sure 
that Mr. Palmer is gratified to hear you call 
on us to spend as many resources and 
devote as much attention to this aspect of 
our  mission, what we do with the highly 
trained lawyers in OGC and the auditors as 
well. We do have an amazing IT staff, and 
one of the aspects of our Web site that you 
complimented us on was the map, one of 
those easy interfaces for the public to use.   

I agree with you that adding plain 
language to some of the technical legal 
terms is an important step and perhaps a 
fairly easy one.  

Knowing that given the budget 
constraints that this agency and the entire 
federal government is going forward, I 
wonder if you could prioritize what you 
think the first step should be in making 
these improvements, because I assure you 
that Mr. Palmer has a long list of things he 
would like us to spend resources on, and I 
think we all would like to give him as 
many as possible, but the Congress hasn't 
seen fit to give us all of the money we 
would like.   

So, help us prioritize if you would, 
from your perspective, which of these 
changes that are identifiable would best 
help the public access this information? 

MR. JOHNSON:  Sounds like two 
questions.  One is prioritize your list of 
things, and then two is what is the first step 
that you think we should take? 

The first step you should take is to 
ask for help, and what that means, right, 
you don't have a massive budget to hire a 
zillion-person technology team to solve all 
your problems, but you do have a 
community of interested parties that have 
strong technical advice that are nonpartisan 
that want to help out, and opening up the 
process and asking for help, I think you 
could get a lot of expertise and maybe even 
some work done inside of the FEC for very 
little cost.  

Two, in terms of the priorities, I 
think my second point, publishing the data 
in the most accurate way possible, where 
all of the data is published accurately and 
reliably is the most important point I have 
to make here today, the reason being, one 
of the organizations we give a grant to is 
opensecret.org, which takes FEC 
information and cleans it up and publishes 
it.   
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They spend a lot of time on this, 
but they also consistently, day after day, 
month after month, year after year get more 
eyeballs on this data than the FEC does, so 
one of the things we tell all branches of 
government is give people access to data in 
a reliable, secure, accurate way, make that 
your first point and people will generally 
get that data in interesting ways in front of 
people.   

Another way you can use to -- and 
that is crazy, this might be crazy talk for 
the FEC -- but here in Washington, D.C., 
the CTO is named Vivek Kundra, and he 
came in and did something very interesting 
for the District of Columbia, which is he 
said, okay, the District of Columbia 
publishes all this data.  The office of the 
CTO is going to put $50,000 out on the 
Internet and say whoever can do something 
interesting with this data wins this money, 
and actually created a contest for people 
who competed to do interesting things with 
it.   

The office of the CTO of the 
District of Columbia then was able to take 
all of that software that was generated as its 
own and incorporate it into the dc.gov Web 
site.  That kind of radical thinking might 
not be up the FEC's alley, but it is a way of 
opening up the process and getting people's 
participation. 

At the end of the day, I want to 
express how interested in this particular 
data set I think the American public is. 
You see it replicated on Web sites across 
the Internet, and people really want to get 
at it.  It is a phenomenal service that the 
FEC provides to the American public to do 
it, and I do not envy your technology team 
because they have a difficult and trying job 
and that is why we want to help.   

COMMISSIONER WALTHER: 
Commissioner Hunter? 

MS. HUNTER:  You mentioned 
there was a vendor who is posting incorrect 
information on the Web site.  Could you 
explain what you mean by that? 

MR. JOHNSON:  I can.  The way 
that incoming filings work is that software 
in some form of -- some campaign uses 
some software to manage its contributions 
and then file compliance information with 
the FEC.  

If the FEC changes a rule, then 
sometimes that vendor needs to go back 

and change their software and how it works 
in order to post to the Web site -- in order 
to post information back to the FEC, and 
sometimes vendors don't do that.  

What is interesting is that because 
of the technology-con problem, most 
people now look to the unofficial filings 
that the FEC makes available before they 
get going through the process where there 
is a data loss, and then that data itself is 
actually not reliable because they are in 
different file formats over the years that 
require a huge burden on outside 
organizations in order to parse and 
reconcile with official FEC information.  It 
is hard work.  It is tough. 

CHAIRMAN WALTHER:  Mr. 
Vice chairman? 

COMMISSIONER PETERSEN:  
Thank you, Mr. Chairman.  My original 
question was going to be about 
recommendations that we use XML and -- 
but we will save that for another time.   

You brought up that there are 
problems with the public linking to our 
data.  In a prior life I worked up on the Hill 
and there were a number of times where 
you sent a link to somebody and then they 
would click on that link and it would say 
link expired, which would always be 
aggravating, so when you mentioned that I 
did clearly understand because I remember 
the frustration I had myself.  

What needs to be done, how 
simple of a fix is that? Does that require an 
expensive or time-consuming overhaul? 

MR. JOHNSON:  I don't know.  It 
is probably simple, but it could be not 
simple.  It is sort of like asking me how to 
change the spark plugs on a car that I don't 
know or have never seen.  I could probably 
figure it out, but I don't know if it has a 
sealed engine or not.  I don't know how 
long I can continue with this metaphor, but 
the short answer is it is probably pretty 
easy.  

I think everything that I have 
recommended, we are not talking about 
huge -- we may be talking about massive 
shifts in terms of technology.  I don't know 
because I don't know much about how 
internally it works.  I just know as a 
customer of your data I am not satisfied, 
and I want to help.  

COMMISSIONER PETERSEN:  
I appreciated your suggestion that there 

should be some method, for example, in 
our enforcement database for citizens to be 
easily access classes of case, this is an 
excessive contribution case, prohibited 
source case, and, again, just following up 
on what Commissioner McGahn said about 
-- asking you about, since you have an 
expertise on search engines, again, is 
making a change where you could have --
say you wanted to look under a certain 
classification of enforcement case, like an 
excessive contribution case, to have that 
field as a narrowing field so that you could 
then put a name in and see if there are any 
excessive contribution cases that came up 
under that person's name.  That does seem 
like that would be a user- friendly tool -- 
maybe not for the person being searched, 
but for the public as a whole. 

Again, how -- and maybe this is 
the same answer as before, that you just 
don't know without having had access, but 
is that something that is relatively -- could 
that be remedied fairly simply without too 
much effort expended? 

MR. JOHNSON:  Probably.  
Again, I can't give you a definitive answer, 
but probably. 

COMMISSIONER PETERSEN:  
I don't have too many other questions.  I 
did greatly appreciate your remarks, and I 
think what you have put forward are things 
we need to look at very seriously, and I 
think you brought up an excellent point that 
the Web site should not be just for the 
election law geeks who understand all the 
terminology and all the raw data, but this 
needs to be something that the public can 
use a whole, so I think that point is one I 
appreciate you making.  So thanks. 

CHAIRMAN WALTHER:  Thank 
you. 

Ms. Duncan? 
MS. DUNCAN:  Thank you.  I 

appreciated your written submission and 
comments, but I don't have any questions.  

CHAIRMAN WALTHER:  We 
have Mr. Palmer with us who is head of 
our technology department, so he will 
probably have some questions for you that 
will be meaningful for you.  

MR. PALMER:  Thank you very 
much, Mr. Chairman.   

Mr. Johnson, thank you very 
much for being here today, and I appreciate 
your comments.  All of these are extremely 
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helpful because it gives us leverage to be 
able to try to fulfill the mission of the 
agency and move forward.   

I want to also pass on my thanks 
to Ms. Miller for her taking the time to able 
to put that document together.  I thought it 
was very insightful and detailed.   

I want to thank the Commission 
for their support.  They have been 
extremely supportive of the IT initiatives 
here at the Federal Election Commission 
and that certainly makes our job easier and 
it is much appreciated.  

Some of the questions I have, I 
have maybe two or three. You talked about 
the Web site and how we can make it easier 
and simpler.  You mentioned the APIs and 
perhaps making the language easier to 
understand for the common citizen.  Can 
you share other examples, whether it is 
navigation techniques or things of that 
nature that may help us? 

MR. JOHNSON:  Sure.  Do you 
mind if I get a little technical? 

CHAIRMAN WALTHER:  Please 
do.  

MR. JOHNSON:  Doing 
something like using RSS, syndication 
technology, for search would be extremely 
valuable to the community.   

I also think using -- giving people 
-- I am a fan of one big search box.  People 
might not know -- people don't know the 
difference between a PAC and -- a citizen 
doesn't know the difference between a PAC 
and other entities, a corporation or even an 
individual.  People don't know what PACs 
are.  I know that is hard for us all to 
believe, but because of that, it is a high 
barrier to entry to get people to figure out 
what it is they should be searching for.   

When they know what they want 
to search for is Wal-Mart, or I want to 
know -- I want to search for my neighbors, 
search for my ZIP code.  That is a very 
popular one.  We found that ninety percent 
of the searches on Open Secrets are -- that 
could be erroneous statistics, but a large 
portion is ZIP code searches.  People plug 
in 20036 and they want to see all of the 
contributions coming from that particular 
ZIP code.   

Providing services around 
particular legislators and candidates, as 
long as you treat them as the same entity, 
to summarize the information is also 

particularly useful, and by providing 
summaries I mean show me a picture of 
Ted Kennedy and next to Ted Kennedy's 
name tell me the percentage of money he 
has received from in state and out state.  
Tell me the percentage of money he has 
received from PACs and from individuals, 
and start summarizing that information in 
ways that are easy to understand. 

I always like to use the example of 
ESPN.com as a model for political 
information because at the end of the day, 
the sports industry is really good at 
providing statistics in a meaningful way. 
Basically what the FEC right now is 
providing is the play-by-play of every 
major league baseball game since 1975 
without a single box score.  

CHAIRMAN WALTHER:  That 
is a good analogy.  

MR. JOHNSON:  That kind 
summarization I think would be really 
useful.  I think paying attention to doing 
user testing, I don't know if you have done 
that before, but running -- I am not a huge 
proponent of too many focus groups 
because you can focus group your design to 
death, but running it through some 
audiences is also something that would be 
very useful. 

Again, I want to stress that 
opening up the process can often be very 
rewarding, by saying, publicly, hey, we are 
going to redo the FEC Web site and we 
want some comments, not only in a hearing 
like this, but from people online, and I 
know you have taken feedback that way in 
the past, but to really make a big deal out 
of that being opened.  I know Sunlight 
would be encouraged by that and would be 
excited by that.  

MR. PALMER:  Let me follow up 
on the API issue.  Do you think it would of 
more value for us to focus on API, 
application program interface, rather than 
building multiple systems, have more APIs 
where people could get to the data and then 
use it as they see fit, do you think the effort 
would be better spent that way? 

MR. JOHNSON:  I do.  It goes to 
my first point, one of the points, of look, 
the New York Times is always going to --
nytimes.com will always have more 
eyeballs on it than FEC.gov.  I think it is 
your mandate, not to drive up traffic on 

your Web site.  It is your mandate to 
disclose information.  

To fulfill that mandate you want 
to disclose that information and get as 
many eyeballs on that information in the 
best way possible, and that means making 
it easy for outside organizations and 
entities to take the data off of FEC.gov and 
provide it to their readership and whatnot. 
I think the API -- building an API for 
FEC.gov. would be useful.   

More useful, though, would be 
changing from the global format that you 
are publishing data in.  It doesn't support -- 
if I as a developer, when I first got my 
hands on that, I downloaded it, put it in my 
database software and said why on earth 
did someone give 20p dollars to a 
candidate? Why are there 20P dollars?  It 
turns out that the file format, COBAL, that 
the FEC uses doesn't support negative 
numbers, and the P is a code for a way to 
recognize a negative number, but it is 
completely [unintelligible]. 

MR. PALMER:  That is a good 
point.  That is one of our top priorities now 
so we can make the APIs work.   

Talking about RSS, right now we 
currently have two feeds, one for the 
treasurers and one for the press.  Are there 
any others? 

MR. JOHNSON:  Search.  You 
can power most of your APIs sometimes 
through RSS or through Jason or other 
things, but in particular with RSS because 
people use RSS to do things like subscribe 
to blogs and their feeder readers, it allows 
for non-technical users to interface with an 
API technology, so they can keep an eye on 
contributions as they are being filed 
through the FEC.  I can tell how many 
contributions you have made -- not you, 
but somebody has made, and when there 
are new contributions coming in, I can see 
that on the Web and be notified of that just 
like it would be receiving an e-mail, 
basically.  I think incorporating RSS into 
search is a very easy way to almost 
instantly turn on a virtual API on the FEC's 
Web site.  

MR. PALMER:  Thank you very 
much.  That is all the questions that I have.  
Thank you.   

CHAIRMAN WALTHER:  I was 
curious to know about the losing of the 
data.  In what way is it lost? I gather it is 
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still in the bowels of our computer system, 
but for the public they only get the thirty-
five characters or whatever we allot to 
information.  Is there an expert that can 
drill down into it? 

MR. JOHNSON:  We have the 
unofficial filings that are posted to the Web 
site that you all make available, and then 
you have the data that you are publishing, 
the official data that is truncated and 
missing, and basically what experts try to 
do is reconcile these two data sets, and it is 
really hard.   

What we will do is we will say 
this person is Joseph Smith and he lives in 
30092, and this unofficial filing is Joseph 
Smith and he lives in 30092.  The 
probability is high they are the same 
person.  Let's merge these two records such 
that we can get the occupation and 
employer information or whatever missing 
information is in one and put it in the other. 
You can appreciate the danger of doing 
things this way because it leads to false 
positives when it comes to identity, 
especially if your name is Jim Smith or 
your last name is Johnson. 

CHAIRMAN WALTHER:  So if 
somebody wants that data, or New York 
Times or Open Secrets, they have to go 
through that exercise every time? 

MR. JOHNSON:  Yes.  People 
like Open Secrets and the Sunlight 
Foundation, and the Huffington Post has 
done stuff and the New York Times has 
done stuff, they have largely done some 
things algorithmically, so you can basically 
build on top of it every time and not have 
to do so much, but it is still problematic 
because it yields to data being inaccurate.  
People could associate two Joseph Smiths 
that are not the same Joseph Smith, and 
then for years that could exist without 
anyone knowing that it had happened.   

There is a preservation element to 
transparency that is important.  The ability 
to search back in the FEC's data -- 30 years 
is what Open Secrets is providing -- is 
significant because it starts telling a story. 
If we are layering -- let's say point one 
percent of that data from 30 years ago is 
erroneous and then another point one the 
next cycle, it begins to add up and become 
scary.  

Does that answer your question? 

CHAIRMAN WALTHER:  It 
does.  I know that Open Secrets and other 
entities figure out a way to sort this.  Not to 
put them out of business, but it seems to 
me for the general public, I think if we 
could just focus on students, academics, 
people that don't live this life, if they are 
doing research, then if we could make it 
understandable and get all of the 
information, that has to be our charter. 
Disclosure is no good if it is just for the 
people that are in the election bar. 

MR. JOHNSON:  I wouldn't 
worry about putting Open Secrets out of 
business with upgrading your Web site or 
the New York Times out of business with 
upgrading your Web site.  Specifically 
what Open Secrets does is it actually adds 
more value to the data that FEC puts out by 
doing things like applying industry codes 
to the data so you can see candidate X 
receives most of their money from the 
banking and finance industry.  And I don't 
think those are things that the FEC should 
be doing or actually has the authority or the 
manpower to do. 

CHAIRMAN WALTHER:  Could 
be ways we are more facile in the ways we 
sort our data or even legislators on the Hill, 
when is it coming in, amounts coming in, 
and I do ZIP codes too.  It is a matter of 
inquiry for a lot of people.  

I guess the question I am coming 
to is how can we make it more accessible 
and easier to sort some of this information, 
whether by date or by person or amount or 
geography over a period of time and 
perhaps export it to XML or something like 
that? 

MR. JOHNSON:  The first thing 
is publish the full data in a reliable and 
accurate way, and bunches of people will 
figure that out for you.  Sunlight will be 
one of them.  We will take that and make it 
sortable and do things interesting 
ourselves.   

On your side, I can't recommend 
strongly enough that your first priority 
should be to make the data as accurate and 
complete as they are in the official filings, 
but then also, you are right, to create 
interactive experiences on the Web site 
itself, to make it so people can easily 
access and manipulate this information. 
Viewing data on a map is particularly 
useful.  I think being able to see an 

individual donor and all the candidates and 
PACs that they have given to on a single 
page is particularly useful. 

One thing that we really struggle 
with at the Sunlight Foundation, I know it 
would be difficult here too, would be name 
standardization.  People are entering on a 
Web form or whatever their contribution 
and occupation from an employer.  Wal-
Mart is a great example, there could be so 
many ways to spell Wal-Mart.  There is 
Wal-Mart Stores Inc., Wal Star Mart, Wal 
Star Mart Stores Inc., and then there are 
your casual misspellings.  How do you 
standardize those names? 

We all know everything I just said 
is Wal-Mart Stores Inc., that is the name of 
the legal entity that all of these people are 
employed by, but how do you make it so 
that you -- how do you standardize all 
those names so you can give me a page for 
Wal-Mart? 

Those are really hard problems to 
solve. It is something we would love to 
think through with you guys as well.  That 
occupation and employer field that you 
provide is, I think, one of the most 
important fields today. For citizen 
watchdogs to keep an eye on that, it is 
particularly useful. 

CHAIRMAN WALTHER:  The 
fixed formats you referred to, where we 
opened our comment up to February 18, 
and I am sure you would like to provide 
information on technical and non-technical 
matters now that you have heard some of 
the matters that are important to us. 

We had an occasion where we had 
to digest a massive amount of data of 
contributions.  We had 650,000 new 
contributions for just one candidate in one 
month, and I know that -- I don't know to 
what extent it strained our system, but do 
you have any input as to capacity? 

MR. JOHNSON: I have sort of a 
unique perspective on that.  Before going 
to Sunlight Foundations, I was one of the 
founders of Blue State Digital, which 
powered Barack Obama contribution 
system.  I have been on both sides of this 
problem, oversight and collecting and 
sending, and it is not an easy problem to 
solve. 

Our suggestion from the Sunlight 
Foundation is, again, come up with a 
standardized format to post this 
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information to the FEC Web site, rather 
than a proprietary and generally closed 
format that you have now, because it is 
difficult for vendors like Blue State Digital 
and others to manage that process and 
actually talk to the FEC.  It is something 
that we avidly avoided because we couldn't 
figure out, so it was outsourced to other 
firms.   

I am happy to discuss those 
problems from both sides of that issue with 
you and to make sure -- like I said, my 
brain is yours.  You can use it however you 
like, but we are here to serve.  

CHAIRMAN WALTHER:  One 
more question from me.  I was concerned 
about the competitors, other people in the 
industry who have software that may not be 
reporting it accurately.  Is it because, from 
what you are saying, they are not getting 
information about the rule change, is it 
because they don't recognize it has an 
impact on their software, and are we -- 
should we -- 

MR. JOHNSON: It is probably 
all -- it is Murphy's law here, any way it 
can go wrong, it will go wrong.  In this 
case some people don't update their 
software enough.  If I was in your shoes, 
what I would be concerned about is if it is 
not coming to the FEC in the appropriate 
format, then it didn't come, and treat it as a 
missed filing.  Like if I send my tax filings 
to the IRS on the back of a napkin, the IRS 
will probably audit me or assume I didn't 
pay my taxes.  

The FEC should take, to an 
appropriate extent -- if you filed your 
campaign finance disclosure stuff 
electronically and didn't file it in the right 
format, then you didn't file it, and treat that 
as such.  That will cause vendors to take 
very seriously whether or not their software 
is posting their stuff appropriately when the 
campaigns call and say why is the FEC on 
the phone with me saying I didn't send in 
my filings? 

CHAIRMAN WALTHER:  How 
do you know that twenty percent is 
inaccurate? 

MR. JOHNSON:  I opened up the 
database and counted and searched for 
every field -- I looked for every record in 
your database that had the maximum 
number of characters allotted and then 
looked through those and subtracted the 

ones that looked like it was the full title of 
someone.  So, if it was someone like 
director of Wal-Mart stores and then they 
had other stuff -- I could be wrong, it could 
be more than twenty percent, but a good 
estimate is twenty percent has been 
truncated like that.  That was for this cycle 
only, though. 

CHAIRMAN WALTHER:  Are 
there questions from others? 

Alec, do you have further follow-
up? 

MR. PALMER:  I think we will 
get together for lunch one day. 

CHAIRMAN WALTHER:  Thank 
you very much.  It is very helpful to us.  

If there is nothing further, that is 
the end of our hearing on this matter.  We 
will be adjourned except that we have a 
hearing this afternoon, and I don't know if 
it is appropriate to adjourn -- we are hereby 
adjourned.   

(Whereupon, at 12:35 p.m., the 
hearing was adjourned.) 
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